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Memorandum

September 10, 2010

To: Flathead City-County Board of Health

From: Joe Russell, Health Officer

Re: Variance Request of Donald and Victoria Burton
Legal Description of Property: Tract 3AB, Section 22, Township 28, Range 21

and Tract 7B, Section 21, Township 28, Range 21
Property Address: 324 Wild Goose Run, Kalispell

Introduction

The applicants, Donald and Victoria Burton, are requesting a variance from the Board of Health
that, if granted, would allow the placement of a sewer line in the floodway portion of the 100-
year floodplain. These properties have been in front of the board for almost four years. A
chronology of events will be provided in a subsequent section of this report and will describe the
situation that exists on this property,

Please note that this request does not follow the normal denial, appeal and variance procedures as
specified in the regulations as a permit has not yet been denied.

Property Description:

The property consist of 2 parcels that are legally described as Tract 3AB, Section 22, Township
28, Range 21 and Tract 7B, Section 21, Township 28, Range 21. The property address is 324
Wild Goose Run, Kalispell. The property is located on Wild Goose Island, an island located
east, and southeast of Kalispell and is accessed on Leisure Lane off of Willow Glen Drive. A
map and aerial photograph of the site is provided as Exhibit A. The red dot on the map gives
you a general idea of where the facility lies on the island.
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Applicable Regulation

The Burtons are requesting a variance to Section 9 of the Flathead County Sewage Treatment
Regulations (Regulation) that requires sealed components of a sewage treatment system to be set
back five feet from the 100-year floodplain. Specifically, the Burtons seek to place the sewer
line from a septic tank to a drainfield in the floodway of the 100-year floodplain.

Relevant Chronology

December 21, 2006:
The Flathead City-County Board of Health held a hearing regarding the Burton’s request to
operate a complex alternative system that would utilize a composting toilet and a greywater
holding tank and transport system. The Board considered the Burton’s proposal as a waste
segregation system and subsequently denied the variance. The Report to the Board of Health
(without attachments) dated November 6, 2006 is provided as Exhibit B.

January 22, 2007:
The decision of the Board of Health is appealed to the Montana Department of Environmental
Quality (DEQ). The DEQ held a hearing on February 25th and 26th of 2008 and a proposed
decision, dated March 27, 2008, was prepared by John C. Melcher, Assistant Attorney General.
A final decision on the original appeal has not yet been rendered by agreement of the parties.

September 8, 2009:
The Federal Emergency Management Agency (FEMA) issued a Letter of Map Amendment
(LOMA) on four portions of Burton’s two tracts of land. The FEMA determination and
accompanying map are provided as Exhibit C.

February 17, 2010 - April 22, 2010:
The Burtons applied for a permit to install a greywater irrigation system to serve three residences
on the above described properties. The proposals did not comply with Montana statues and the
accompanying administrative rules and the proposal was abandoned.

Prior to April 1, 2010:
Health Officer Joe Russell met with Don Burton and discussed development of the properties
with portions of the properties mapped out of the floodplain by the issuance of the LOMA. A
letter, dated May 6, 2010, and provided as Exhibit D identifies our position and establishes
Burton’s next proposal.

May 5 2010:
The Flathead County Planning and Zoning Office issued Burton a permit to fill the floodplain to
attain the setbacks established in the Regulation (Exhibit E).
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May 21, 2010:
A letter was sent from our office verifying the position of the Department (Exhibit F).

August 31, 2010:
After several exchanges of letters and subsequent revisions to the proposal, our office provided
Burton an implied approval for the proposal to install two sewage treatment systems to serve the
house and RV garage (Exhibit G). A plan of the proposal is provided as Exhibit H. The dark,
thicker line on the drawing illustrates the filling of the floodplain necessary to attain the setbacks
required to sealed components – specifically the forcemain from the septic tank serving the RV
garage to the northernmost drainfield location.

September 1, 2010:
We received a letter dated August 28, 2010 from Don Burton requesting a variance to the
regulations regarding filling the floodplain to attain the setback required from the floodplain to a
solid component of a septic system. The letter referenced is provided as Exhibit I and Burton’s
letter is provided as Exhibit J.

Department’s and Health Officer’s Position.

The position of the Department and the Health Officer is:

 Section 9.1 (2) requires sealed components of a septic system to be setback 5 feet from
the 100-year floodplain.

 The Administrative Rules of Montana 17.36.918 does not require sealed components of a
septic system to be set back from the floodplain. That is, seal components of a septic
system are allowed in the floodplain.

 The public works standards also allow sealed lines to be located in the floodplain.

With regard to this request, I believe the Board may grant a variance and allow the placement of
the sewage forcemain to be located in the floodplain. Properly constructed and tested, this line
poses no additional public health threat and allows less area to be filled in the floodplain. Filling
the floodplain may cause the base flood elevation to decrease relative to other properties, hence
other properties may be prone to flooding that otherwise would not have under similar
circumstances. Filling the floodplain may also cut off the natural flow of flood waters and cause
detrimental effects to other properties.

If the Board grants the variance I would suggest the following condition:

 The forcemain be pressure tested to 1.5 times the maximum operating pressure with no
loss in pressure over a two hour period.
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Analysis of Section 11.6 Conditions Governing Variances.

Before any variance can be granted, the Section 11.6 of the Regulations requires that the Board
make findings of fact based upon evidence produced at the public hearing setting forth and
showing that all of the following circumstances exist:

1. That special conditions and circumstances exist which are peculiar to the land such as
size, shape, topography or location not applicable to other lands in the same area and
that literal interpretation of the provisions of these regulations would deprive the
property owner of rights commonly enjoyed by other properties similarly situated
under the terms of the Regulations;

Department Comment:
 The applicants have removed portions of their property from the floodplain.

The regulations allow primary drainfields to be placed in unfilled areas that
are not in the floodplain. Filling portions of the floodplain properly is allowed
to attain the setbacks. The applicants have requested the Board grant a
variance to allow a sewage forcemain to be placed in the floodplain.
Regulations of the DEQ and others allow the placement of sealed components
in the floodplain.

2. That special conditions and circumstances did not result from the actions of the
applicant;

Department Comment:
 The request to allow the placement of a sewage forcemain in the

floodplain is a result of the property being in the floodplain, not the result
of actions by the applicant.

3. That granting the variance requested will not confer a special privilege to the
applicant or his property that is denied other applicants or property owners;

Department Comment:
 This decision of the board may confer a privilege to the applicant not

conferred to others by previous decisions of the Board. However, the
Board’s rules may not be consistent with other regulatory authority’s
decisions regarding the allowance of sealed components in the
floodplain.

4. That granting the variance will not adversely affect or injure any adjacent
properties, will not conflict with the purpose of these regulations and will not
adversely affect the health or safety of any person or be contrary to the six
factors set out under "Purposes of Regulations" (See Purposes of Regulations
next section below);
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Department Comment:

 The granting of a variance and allowing a properly constructed sewage
forcemain in the floodplain will not adversely affect the health and
safety of adjacent properties. Filling less on the Burton’s property may
have less impact on neighboring properties than requiring the forcemain
to be filled to attain the setback in the Regulations.

5. That the reasons set forth in the application justify the granting of the
variance and that the variance is the minimum variance that can be
granted under the regulations;

Department Comment:

 This is the minimum variance that can be granted.

6. That there does not exist for the applicant a reasonable alternative method
of complying with these regulations.

Department Comment:

 The applicants could fill the area and comply with the Regulation
as written. Reviewing other regulations indicates that our
Regulations may be excessive in relation to allowing sealed
sewage transmission lines in the floodplain.








































