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Page 5

JOEBRENNEMAN,
having affirmed to testify to the truth, the whole truth
and nothing but the truth, testified as follows:

EXAMINATION
BYMRPERRY:

Q Good morning, sir. My name's Terance Perry.
As you know, I represent the applicant in the Kleinhans
Faxms matter pending against Flathead County. I'm here
to ask you some questions today about the decision that
the commissioners reached to deny the application in
April of2008.

During the course of your deposition, if you
don't understand a question, if it's inartfully phrased,
just tell me, Id be happy to rephrase tle question. If
you need to take a break at any point in time to use the
men's room or to get a glass of wateq that's not a
problem. We can do that as long as there's not a
question in front ofyou that hasnt been responded to.

Could you please state your full name for the
record?

A Joe Brenneman.

Q And could you spell your last for me.
A B-r-e-n-n-e-m-a-n.

Q And your date of birth?
A t0/21/57.
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to take our - my statements, questions, and your
testimony down if we stqr on each other. So if you
couldjust wait for me to get the question out, that
will just make it easier for the court reporter.

After you graduated from Goshen College in
1 98 I , did you attend any further schooling or education
of any kind?

A No.

Q And am I conect to understand that you
graduated fiom Goshen College with a teaching degree
or -- how would you describe that?

A That's correct.

Q Okay. And specifically, a deg'ee calculated to
enable you to teach middle school?

A Yes. I had taken general studies throughout
the four years. And at the end of the third year, I
realized I needed to have something when I got done. So

I - that was the closest thing I could get.

Q Okay.
A Get a degree in bachelor of arts.

Q Okay. And what year did you start attending
Goshen College?

A Nineteen seventy-seven.

Q After you graduated from Goshen College, what
did you do then?

Page 6

Q And your current residential address?
A 800 Steel Bridge Road, Kalispell.
Q And for how long have you resided there?
A Fifty - well, I moved 150 yards, so I've lived

tlere since '85.
Q And are you originally from Montana?
A I am,

Q Okay. And where were you bom in Montana?
A Just down the street.

Q Right here in Kalispell.
A (Nods head.)

Q Can you teil me a little bit about your
educational background, starting with high school?

A Graduated from Flathead High School in 1976;
took a year offto build a house, a spec house; went to
college at a college in Indiana called Goshen College;
graduated with a degree in bachelor ofarts middle
school education with an emphasis on social studies and
language arts, in 1981 .

Q That's when you graduated from Goshen College?
A Correct.

Q And how do you spell Goshen?
A G-o-s-h-e-n.

Q And just for reference, during the course of
your deposition, it's difficult for the court reporter
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A I went skiing for a while. My dad had
started - or has .. or at the time had a dairy farm. I
believe I worked for him for a while. I also worked as

a mechanic. I had a job as a mechanic in town while I
was going to college. I actually put myselfthrough
college with this mechanic job. I believe I worked
there. I then worked for an outfitter for a little bit
in the Bob Marshall. And then in arowtd Tha*sgiving
of '82, I went to Permsylvania and took over a maternity
leave and taught school there for that year and the rest
ofthe year-

Q Okay.
A I mean the rest of the next year.

Q Okay; so from'82 - November of '82 through
the spring of '84, would you have taught in
Permsylvania?

A Yes.

Q Okay. And in the spring of '84 did you leave
that employment?

A rdid.
Q And what did you do?
A My dad offered me a chance to buy into tle

dairy operation. I frgured I could always go back to
teaching, probably. You don't get a whole lot of
chances to go into farming. So I took him up on his
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r offer and bought some cows and the rest of what it takes

2 to be a farmer.
3 Q And that would have been in the spring of'84?
l A Spring or summer, yeah.

s Q And your dad's dairy farm, as you've described

e it, is it here in KalisPell?
7 A Yes.
e Q And what's the name of the dairy farm?
g A Well, I call my portion Two Dog Dairy or

to Brenneman Dairy, one or the other-
11 Q Okay. And have you continuously operated that

12 dairy since the spring or summer of '84?
13 A Right up to and including this morning; yep.

L4 Q You milked the cows this moming?

Lrs A No. I checked them, though, made sure the

lre milkers showed up.
Li Q And when did you first get into county
18 goverffnent, so to speak?

ltt A Well, not so to speak, it's exactly. My term

lzo started January lst of2005.
1zt Q And I wasnt limiting it to your term as a

]zz commissioner. I was trying to inquire, have you held

lzr any other positions with the county?

l"n A I was appointed to the City/County Planning

lzs Board twice, I thilk, for a total of four years. from

10

Page 11

record and see.

Q Okay. And can you approximate for me in the

average year? Say , 1996:97 , can you approximate how

many subdivision applications you were likely to have

reviewed as a CitylCounty Planning Board member?

A Again, I'd be speculating. You'd have to look
back at those records and see.

Q Okay. And I'm just trying to get a sense, in a

general sense, were there a lot of applications, ten
applications a year, a thousand ap,plications a year?

A Closer to ten than a thousand.

Q Okay. And that's what I was trying to frnd
out.

Okay; so from 2000 to January of '05, you did
not serve in any capacity in county govemment.

A I can't recall any. Certainly - no.

Q And then in January of 2005 you were - well,
you became a commissioner for Flathead County. Is that

fair to say?
A Yes.

Q After you were elected as a commissioner for
Flathead Cormty, what, if any, training did you undergo

with regard to the subdivision review process under
Title 76?

A I attended a MACo - the Montana Association of

t4
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about '96 to 2000, roughly those years.

Q Okay. And during the time that you were
serving as a member of the City/County Plarming Board,

obviously you had some involvement with land use issues?

A Obviously.

Q That would be a yes?

A Yes.

Q And during the time that you served on the
City/County Planning Board would it be fair to assume

that you had occasion to familiarize yourself with the
Montana Subdivision and Platting Act?

A Yes.

Q And that would be Title 76; correct?
A Correct.

Q After you served on the City/County Planning
Board between, then, approximately frscal year 2000 and

January of 2005 , did you have any further involvement in
county govemment, city or county govemment?

A Nope.

Q And as a member of the CitylCounty Planning
Board from approximately 1996 to 2000, did you have

occasion to render opinions on subdivision applications?

A Yes.

Q Approximately how many? Difficult question.

A Be speculation. You'd have to look at the
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1 Counties puts on some training for newly elected
z officials. And then they had a certiflcation process

3 that you could go for the first - well, until you
l completed their course, I guess you would say. But I
s don't recall how much ofthat had to do with review of
e subdivision. Because we talked about budgeting, we

z talked about road law, we talked about - so I dont
s recall how much of that, if any, applied to subdivision
g review.

10 Q Okay.
11 llave you ever been a member of the Flathead
12 Lakefs?
13 A I am now, yeah.

L4 Q Were you in 2008?
r.s A I think so.

16 Q And have you ever been a member of the Flathead

1? Land Trust?
18 A Yes. If you send in a donation, does that make
rs you a member?
20 Q I can't answer questions. lm just here for
z r your best understanding of the facts.
22 A I sent in donations. Whether or not I fil1ed
zl out a membership thing for either one ofthose
zl organizations, you'd have to check and see ifthat
zs oualifres me as a member. I've donated to both.

3{i!t-ll-Scripltil (3) Prge 9 - Pflge 12
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r Q And approximately for how long have you donated
2 to both?
r A Oh, the Land Trust, ten years.
I Q How about the Flathead Lakers organization?
5 A Four.
e Q Okay. And it's true, is it not, that both of
7 those organizations, in a general sense, stand for
8 conservation in the Flathead Valley; fair to say?
g A Your words, not mine.

10 Q How would you - well, let me strike the
11 question.
L2 How would you describe their mission? Let's
13 take the Flathead Land Trust. ln your understanding,
r* what's their mission?
ls A Providing options for landowners who wish to
re avail themselves regarding their land.
L7 Q Okay. And when you say "providing options for
18 landowners to avail themselves regarding their land,"
rs you're talking about landowners potentially selling
20 their property to the Flathead Land Trust; is that true?
2! A No.
22 Q Well, can you expound on that? I guess I'm
23 confused.
24 A The Land Trust - well, cedainly a podion of
2s it. The Land Trust's goal is to acquire conservation

Pag6 15

I acquire conservation easements. I believe they've had
2 land donated to them. I don't know if they've purchased
3 laud or not.
I Q Okay. Well, let me ask you this question.
s With regard to the Flathead I-akers, it's fair to say, is
6 it not, that in the 2008 to - I'm sorry - 2007 to 2008
7 time period, you, as a comrnissioner for Flathead County,
I became aware ofthe fact that they had an interest in
I securing some type of fee interest or conservation

10 easement in the North Shore Ra:rch property that we're
u here discussing today?
L2 A No, I didn't know that.
13 Q Didnt know that.
14 Have you ever been a member ofthe Citizens for
rs a Better Flathead?
16 A Many years ago.
L7 Q How long ago?
18 A Ten or more.
19 Q Have you ever attended a meeting ofthe
20 Flathead Lakers?
2L A Yes.
22 Q When was the last time you attended one of
23 their meetings?
24 A The only time was - what is this, September?
zs June ofthis year, May or June ofthis year.

Page 14

1 easements on land.
z Q And with respect to the Flathead lakers, in the
3 four years that youVe given them donations, have you
+ come to learn what their mission purpose is?
s A I believe it to be the preservation of water
e quality. That's why I donate.
z Q And it's true, is it not, that in the time that
e you've lived in Kalispell, youVe come to learn that the
g Flathead Laker organization has engaged in conduct

ro calculated to secure either conservation easements or
11 fee interests in land that it considers to be imDortant
12 habitat?
13 A I was unaware of that.
14 Q Same question with regard to the Flathead Land
rs Trust.
16 A Could you repeat it again2

MR. PERRY: Sure.
Can you read that back, please?

(Whereupon the previous question was read back
by the court reporter.)

THT WTINESS: Explain "fee intq€st" to me.

Q @y Mr. Perry) Outright ownership.
A Okay; purchase of land?

Q Yes, sir.
A Okay. I don't know. I know they try to

L7
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Q And what was the purpose, if any, behind your
attendance?

A A very specific purpose. And I only remained
there for a very short period oftime. I was asked to
come because one of the things I've been working on is
tle creation of something called the Flathead River
Comrnission, Flathead County fuver Commission, a group of
landowners living along the river and other interested
parties, but landowners, to develop ideas about how we

can best take care ofthis river we have. So I was
asked to come and present that idea to the Lakers.

Q And what was your idea, in terms of how best to
preserve that land?

A I asked the landowners $'hat they thought should
be done, because most ofus - I happen to live on the
river. Most ofus who live along the river really think
it's a treasure, and none of us want to wreck it.

Q Have you ever attended a Flathead Land Trust
meeting?

A A business meeting?

Q Any meeting.
A Yes. I have.

Q Do you recall when the last time was that you
attended one ofth"1' .selings?

A No, I dont.
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Q Since you were appointed as a commissioner a

little -
A Elected.

Q I'm sorry; elected as a commissioner. Thank
you for correcting that.

In approximately January of 2005, can you
approximate for me how many subdivision applications
you've reviewed, as a commissioner?

A I'd be speculating. You'd be better off to
look at the record and see how many. Planning office
has it out there.

Q Same question as before. Would it be a

thousand a year, ten a year, somewhere in between; your

best approximation. Not a trick question.
A It kept us pretty busy. How many a year in

2005.2006.2007?
Q That time frame, approximation; your best

estrmate.
A I'd rather not speculate. Imean, if it's

important to you, I'd recommend you ask the planning
offrce how many we saw, because they would know exactly.

Q Fair enough; okay. And would it be fair to say
that sitting here today, you're incapable of
approximating how many subdiyision applications you've
reviewed on a yearly basis since you were elected as a
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A Yes.

Q And my follow-up question is, is it fair to say

at this time, sitting here today, that you are incapable
of approximating how many subdivision applications
you've reviewed as a comrrrissioner. since you were
elected in approximately January of2005?

MR. MCCORMICK: Objection; asked and

answered. Saying it more angrily doesnt make it a new
question.

Q @yMr. Perry) Do you understand the question?

MR MCCORMICK: Asked and answered.

MR PERRY: Your objection is noted.

Q @y Mr. Perry) Do you understand the question?

MR MCCORMICK: I'll keep makins the sade

objection till you move on. It's been asked, it's been
answered.

MR. PERRY: Are you instructing him not to

answer the question?
MR. MCCORMICK: I am instructing you that

he has already answered the question.
MR PERRY: He has not answered the

question. It's a different question. Im asking him if
he's incapable of approximating.

MR MCCORMICK: end rc san lm c4atrc or

approximating. I'm choosing not to because it's
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commissioner. Is that true?
A No; I could approximate. I choose not to.

Q Well, if you can approximate, I'd like to see

if we can get an answer to your question.
MR. MCCORMICK: I think he's answered your

question. He said it would be speculation only.
MR, PERRY: No. he said Le could

approximate,
MR. MCCORMICK: It's an answer for

inadmissible testimony. You're asking him to speculate.

He cant speculate.
MR PERRY: I didnt ask him to speculate.

He just said he could approximate. And I'm just asking
for his approximation.

MR. MCCORMICK: I think he answered the
questron.

Q (By Mr. Perry) Okay. My questions is, before
you testified that you would be speculating if you told
me approximately how many subdivisions applications
youVe reviewed as a commissioner. Do you recall that
testimony?

A (Nods head.)

Q Do you recall that?
A (Nods head.)

Q Is that a yes?

1{

Page 20

speculation. He's answered your question.
MR. PERRY: He didn't say because it was

speculation. He said I'm choosing not to.
MR MCCORMICK: It would be speculation. I

believe it's been very clear.
MR PERRY: It's not clear. It's a very

simple question.

Q (By Mr. Perry) Are you incapable, sitting here
today, to approximate how many
applications - subdivision applications you have
reviewed as a comnissioner?

MR. MCCORMICK: Objection; asked and
answered.

Q (By Mr. Perry) You can answer the question.
MR. MCCORMICK: You can answer the

questron.

Q @y Mr. Perry) Are you incapable of
approximating. That's all I'm asking. A very simple
questron.

A I'm not incapable. I choose not to because it
would be speculation. And the accurate information
could easily be found by asking the planning office.

Q Okay.
During your time as commissioner, do you know

how many subdivision applications you've reviewed that

15
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Page 21

involved land that was encumbered by the PP&L easement?

A I'm only aware of one-

Q Okay. And it's true that the one that you're
discussing is the North Shore Ranch property we're here
to discuss today?

A Correct.
Q Okay. And the existence of the PP&L easement,

with respect to that parcel of land, you determined to
be one basis for denial of the application; is that
corr€ct?

A Correct.
Q Okay. And to your knowledge, since you first

became a commissioner, it's true, is it not, that no
other subdivision application in Flathead County has
ever been denied, predicated upon the existence ofthe
PP&L easement on the property.

A Could you rspeat that?
MR Pf,RRY: Can you read it back, please.

(Whereupon the previous question was read back
by the court reporter.)

THE WITNESS: Yes.

Q @y Mr. Perry) But this project, you say, is
the only one you're aware of, sitting here today, that
actually had that encumbrance; is that correct, in terms
of applications you reviewed as a commissioner?
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Q Sitting here today, do you have any personal
knowledge, you, yourself, ofhaving been involved in
reviewing any subdivision application for a subdivision
irl Flathead Comty that the comnission, Flathead Courty
Board of Commissioners, denied, predicated upon the
risks ofharrn posed by seismic activity?

A I dont recall.

Q To your recollection, it's true, is it not,
that this is the only subdivision application, the one
we're here discussing today, that's been denied, since
you became a commissioner, predicated, at least in par!
upon risks of harm posed by seismic activity.

A I believe I answered that in the previous
question. Is this one different somehow?

Q This is the only project, to your knowledge,
that was denied based upon the risk ofharm posed by
seismic activity; is that correct?

A Well, I said I dont recall all ofthe other
subdivisions, therefore, I wouldn't be able to answer
this one.

Q Let me ask the question again.
A Okay.

Q Is it true that aside from the North Shore
Ranch project we're discussing here today, you have no
recollection of any other subdivision application that
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A Yes.

Q In the time that you sewed on the CitylCounty
Planning Board for approximately fiv€ years, to your
recollection, did the City/County Planning Board ever
recommend denial of a subdivision application predicated

upolr the fact that the land at issue was encumbered by
the PP&L easement?

A I don't recall.
Q To your knowledge, sitting here today, has any

other subdivision application in the history of Flathead
County ever been denied, predicated upon the basis that
the land at issue is or was encumbered by the PP&L
easement?

A That would call for enormous speculation of
over a hundred yearc of activity.

Q Im asking for your knowledge. I'm not asking
for speculation.

A It calls for speculation; I don't know.

Q That's the answer then.
During your time as commissioner, has any

subdivision application in Flathead County ever been
denied predicated upon the risks ofharm posed by an
earthquake, aside from the North Shore Ranch, ofcourse?

A A review ofthe record would give you that
information, I dont know.
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you reviewed as a commissioner, since 2005, that was
denied on the basis ofrisks of harm posed by seismic
activity?

A A review of the record of the last five years
would reveal that I don't recall whether or not ifthat
was a factor ofany other subdivisions or not.

Q You'd agree with me that all of the land that
immediately abuts Flathead Lake is within the PP&L
easement?

A I don't know.
Q Have you been involved as a couJrty commissioner

in approving any subdivision application, since you
became a commissioner, that immediately abuts Flathead

Lake?
A Again, a review of the record in the last four

years would be a much more accurate way to aoswer your
question. Im trying to think of - I can't call to
mind one that was adjacent to the lake.

Q Okay.
A But that doesnt mean that there wasn't. I

can't recall would be the answer.

Q Fair enougb.
You'd agree with me that Flathead County

subdivision regulations must be applied faidy and in an
even-handed marmer with respect to all applicants?
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A Yes.

Q And you'd agree with me that that was true

during the 2007 and 2008 time period as well'
A Yes.

Q And you'd agree with me that it would be unfair
for one subdivision applicant to be denied approval, or
conditional approval, predicated upon the fact that the

land at issue is subject to the PP&L easement while
another applicant, whose land is also subject to the

easement, is approved or conditionally approved.

A All things being absolutely equal, yes That
would assume that all staffreports, everything is known

at the time the decision is made.

Q And during the time that you've been a

commissioner, you've generally been aware of the fact,

have you not, that various residential subdivisions have

been approved in Flathead County that are in the PP&L
easement, such as Eagle Bend.

A That could be true.

Q Well, you'd agree with me that Eagle Bend is in
the PP&L easement.

A You said it was. I dont have information one
way or the other.

Q Okay. Well, one ofthe bases for denial of
this application was your determination, with your

Page 27

A I remember making a statement very similar to
that.

Q Okay. And you, therefore, articulated a policy
at the April 23, 2008 hearing, the final hearing before

the county commissioners, with respect to the PP&L
sement, did you not?
A No.

Q Okay. Well, you called it a policy, did you

not?
A I used an idiomatic phrase.

Q Okay. Well, my question is, you said, with
respect to this application, that it could not be
approved due to the existence ofthe PP&L easement. You

also cited wildlife concerns and seismic concerns. Do
you recall that?

A Ifyou have the transcript, Icanlookatit
and perhaps refresh -

Q We'll get to that. Do you recall it?
A I - at this point it would be speculation.

Q Do you recall, in a general sense, that you
concluded during the hearing, and codified in the
written decision on this application, that the risks of
harm posed by the existence of the PP&L easement were

incapable of mitigation? Do you recall that?
A I believe I worded it that the - and ifl
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colleague Commissionor Hall, that the PP&L easement was

an absolute bar to construction on this property; fair
to say?

A I believe you worded it better. Previously you
said it was one of the factors of consideration.

Q Well, we'll get to the transcript of the
hearing from your oflice. But Iln testing your mernory
at this point in time. Do you recall that this
particular project, in terms of your decision and
Mr. Hall's decision to deny it, thai one ofthe bases

for denial was the existence ofthe PP&L easement that

could not be mitigated? Do you recall that?
A Corect.
Q Okay. So you would agree with me that, in a

general sense, all subdivision applications in Flathead
County that involved land subject to the PP&L easement

should be denied on that basis alone. Is that fair to
say?

A No.
Q Okay. Well, in this particular case, you said

that as a matter ofpolicy - no, strike the question.

You said, in regard to this application, that
as a matter ofpolicy, it could not be approved due to
the fact that it was subject to the PP&L easement. Do
you recall your statement in that regard?
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1 didn't I would say this now -- that the applicant chose

2 to not mitigate them.
r Q The PP&L easement?
4 A Easements can be removed, presumably,

s Q Okay. Is it your testimony here today that you

G stated at the hearing on April 23, 2008, that the

z applicant should have mitigaied the PP&L easement? Is

s that your testimony?
s A Again, we need to look at the record ifyou

10 have it so we can -- otherwise, it's been a while ago

rr and I dont recall.
L2 Q Okay. Well, you'd agree with me that if you as

13 a commissioner come to a conclusion that the existence

rr ofthe PP&L eas€ment on a pi€ce ofproperty is a bar to
rs subdivision development on the property, that that bar
rs should be equally applied to all applicants. You'd
17 agree v/ith that, would you not?
18 A Yes.
1e Q Now, with respect to the PP&L easement, and

zo we'll get to the documents here to the extent that we
z t need to refresh your recollection, but a couple

zz questions. With respect to this application, you and

zg Mr. Hall used its existence as one basis for denial.
24 WeVe gone over that.
2s My question is, in arriving at that basis for

lXdiu- t: -lirr!;: td) (7) Page 25 - Page 2E
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t denial, did you ever review the PP&L easement documents?

2 A I don't recall.
I Q With respect to the PP&L easement, aside from
I counsel here today, during the time that the North Shore
s Ranch application was pending in Flathead County, did
e you consult with the county attomey with respect to its
r legal irnport? And by that I mean the PP&L easement.
s MR. MCCORMICK: objection; attom€y-client

e privilege.
10 MR PERRY: Im asking for what he said,
11 I'm asking whether he consulted; not protected.
L2 MR MCCORMICK: Protected.
13 MR PERRY: No, it's not. You can answer
14 the question. It's not protected.
1s THE WITNESS: I dont recall.
16 Q @y Mr. Perry) Okay; let me ask you a
1? question. With regard to reviewing subdivision
ta applications as a comrnissioner, do you havo any custom
19 or habit to consult with the county attomey with regard
2 o to legal issues pertinent to the application?
2L A Yes,
22 Q Do you recall having consulted at all with the
23 county attomey, at any time, with respect to the North
2a Shore Ranch application?
2s A No.

page 3,1

1 MR MCCORMICK: You don't have to itr$tsuct

2 me angrily.
3 MR PERRY: I'm not i:rstructing you
r angrily, but I find your objections speeches.
s MR MCCORMICK: Don't talk on top of me;

6 I'm not talking on top of you.
? MR. PERRY: I find it specious.
8 MR. MCCORMICK: I'm not talking on top of
9 you; dont talk on top ofme.

10 MR, PERRY: Well, youle interfering with
11 the orderly course ofthe deposition.
L2 MR MCCORMICK: If you would allow me to

rr explain, you might leam something.
L4 MR. PERRY: Let's move on, shall we?
1s MR. MCCORMICK: Letrs not move on. You
15 just chastised me angrily for making an improper
rz objection. Ifyou'd take five seconds, yourd realize
18 that I'm about to tell you you're correct. You did ask
19 him a question that was appropriate. My objection was
2O not appropriate.
2L MR. PERRY: Can we just keep the
22 iaappropiate objections to a minimum so I can get
zr though this deposition today?
24 MR. MCCORMICK: If you'd ask quesions that

2s are not obiectionable. we will.

Page 30

Q If you had consulted with the county attomey
with respect to the North Shore Ranch applioation, would
your discussions have been codified in any document in
any way?

MR. MCCORMICK: Objection; calls for
speculation.

Q (By Mr. Perry) Do you understand my question?

A I do, and it's speculative. I can't answer it.
Q With respect to the North Shore Ranch

application - strike the question
When you do have a discussion with the county

attomey about any particular subdivision application,
do you have any custom or habit to write a memomndum?

A No.
Q Do you know ifthe county attomey has any

custom or habit in that regard?
MR. MCCORMICK: Objoction; foundation.

Q (By Mr. Perry) Do you know?
A Speculative; I have no idea.

MR PERRY: And just to be clear for the
record, that was a foundational question. I asked him
whether he had any knowledge. That's a foundational
question. It's not objectionable as calling for
speculation because it sets up the grormdwork to ask the
next question. You understand me?
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MR. PERRY: Okay; let's move on.
Can we iake a one-minute break?

MR. MCCORMICK: Sure.
(Deposition in recess from 10:14 a.m. to

l0:15 a.m.)

Q (By Mr. Perry) Irt me ask you a question.
YouVe lived in the northwest your whole life; correct?

A IVe lived in Montana all my life; yes.

Q Aside from some time at college in Indiana.
A Correct.

Q And you're awaf,e ofthe fact, are you not, lhat
Califomia is a state that is subject to extensive
seismic activity?

A I have a little knowledge ofthat; yes.

Q And youVe also been aware, during the time
that you were a comnissioner and before, that
residential structures were, however, built in
Califomia; right?

A I'm aware there are houses in California; yes.

Q Okay. And you're aware, as a general
proposition, that houses continue to be built in
Califomia; right?

A I believe they are; yes.

Q Okay. And you'd agree witl me tlat the sheer
fact that Califomia's subject to seismic activity, in
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r and of itself, shouldnt be a bar to the construction of
z residential houses.
r A That's Califomia's concem.
r Q Now, I know that one of the bases for denial of
5 this application was your concem with seismic activity;
e correct?
z A Again, we should go to the record.
8 MR PERRY: Wel1, why don't we do that so we

9 don't have to parry over these issues any longer. I
xo think there's an extra one. Let me mark that.
r.x @eposition Exhibit No. 40 marked for
12 identification.)
13 Q @y Mr. Perry) Sir, do you recognize the
14 document marked as Exhibit 40 to your deposition?
1s A Ido.
15 Q Okay. Fair to say this is the April 25,2008
rz final decision from the Flathead County Board of
18 Commissioners dening the North Shore Ranch application?

1e A Oh, yes, yes.

20 Q Okay. And I see that on page two ofthis
21 document, under paragraph 3a, the Board of Commissioners

zz indicate in their written denial, and I quote, "The
zg comnission's determination drat the proposed subdivision
24 did not comply with Section 4.7.4 ofthe Flathead County
zs Subdivision Regulations was based on a geotechnical

10
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Q Okay. But youle aware ofthe fact that you,
yourself, have approvsd other subdivisions that
obviously were subject to seismic activity, insofar as

the entire county is subject to that rish right?
A Yes.

Q Okay. Was there, with respect to this
application, something that differentiated it from other
subdivision applications that you'v€ approved and your

board has approved, despite the fact that the entire
county is subject to seismic risk?

A Well, our decision, based upon the record
that's presented, is what is presented. So that's what
my-

MR PERRY: Can you read the question bacl
please.

(\Vhereupon the previous question was read back
by the court reporter.)

THE WTINESS: Based upon the information
presented in the staff report and the frndings, this is
the conclusion that I came to.

Q (By Mr. Perry) Okay. And my question is, with
respect to these other applications that you testified
were approved or have been approved by the county, all
of which were subject to seismic risk, what
differentiated those applications from this one?
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report submitted by the applica:rts stating that typical
concerns with the types of soils on the subject property
include'foundation bearing capacity, settlement,
infiltration of groundwafer into below grade structures
and liquefaction potertial dwing the design level
eanhquake.' This information, combined with evidence
presented in Section III.F.vii (pages 49 to 51) ofStaff
Report FPP-07-32 regarding the potential for seismic
activity in Flathead County, formed the basis for the
commissione/s decision that the proposed subdivision
did not comply with Section 4.7.4 of the Flathead County
Subdivision Regulations." Have I read that coffectl/

A You have.

Q So fair to say that one ofthe bases for denial
of this application was a determination by yourself and
Mr. Hall that there was a risk of harm posed bv seismic
activity?

A That's correct.

Q Okay. And would you agree with me that any
other subdivision application filed in Flathead County
that had that same tlpe of soil and water level should
be denied on the same basis that you predicated this
denial?

A Ifeverything was the same, it should be
treated the same: ves.

L7
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A Can you refer to a specific application and
present me with the staffreport so I can make that
conclusion?

Q I can present you with final decisions on a
host ofapplications thal the commission --

A But I would need the staff report, too.
Q I don't have the staff reports, but I do have

the final decisions from, you know, a number of
different applications; Farmland Acres, Flathead River
Landing, Mackinaw Estates, Pheasant Haven, Tiebucker,
Valley Glen, Wachsmuth Estates. Do any of those
subdivision applications ring a bell with you? Do you
recall any of them?

A I do remember the names of some of them.

Q Okay. Well, let's take - let's take Eagle
Bend which pr€datod your involvement as a comrnissioner.

Obviously, you're aware of the existence of the Eagle
Bend suMivision.

A I am.

Q And you're aware that its golf course
immediately abuts the Flathead WPA?

A I dont golfthere, so I take your word for it.
Q Okay. And obviously, the Eagle Bend

subdivision was approved by Flathead County, was it nol?

A Yes.
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Q Okay. And the PP&L easement that existed at
the time, that was approved back in the '80s; right?

A I dont know.
Q Tell me what you do know about the PP&L

easement. What do you know about it?
A I only know it was contained in the staff

report relative to this subdivision.
Q And did the -- to your recollection, did the

staff report, in any way, opine that the existence of
the PP&L easement was fatal to the application?

A Definition of "opine" is give the opinion?
Q Yes, sir.
A Staffreport presented the facts. We made our

decision based upon those, so....

Q My question is, do you recall - and we'll get
to the staffreport. But lm asking you, do you recall,
sitting here today, whether or not the final staff
report from February of 2008 regarding the North Shore

Ranch project contained in it language from tle
staff - planning staff in Flathead Cormty recommending
denial ofthe application predicated upon the existence
ofthe PP&L easement?

A Let's look at the staffreport and see, rather
than my speculation.

MR PERRY: Move to strike as
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A I think that's a safe assumption to make.

Q Now, obviously, any risk of flooding associated
with the PP&L easement would pose a substantial risk of
harm to all ofthose houses that are immediately on the
lake front; right?

A Yes.

Q And, sir, I may have asked this previously, and
tell me if I did. To your recollection, have you ever
voted to deny any subdivision application, aside from
the one we're discussing today, predicated upon the
risks of harm posed by seismic activity?

A You did ask that, and I said I dont recall.
Q Okay; fair enough.

Is it your opinion -- or was it your opinion
back in the spring of2008 that all ofFlathead Valley
was subject to a risk ofharm posed by seismic activity?

A It's - I looked at the facts ofthis case and
made my decision.

MR PERRY: I understand that. Move to
strike as nonresponsive.

Can you read my question back, please.
(Whereupon the previous question was read back

by the court reporter.)
THE WITNESS: Yes.

Q (By lvlr. Perry) And was that, in your opinion,
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t nonresponsive,
z Q @y Mr. Perry) I'm not asking for your
: speculation; I'm asking you whether you know. Ifyou
4 dont knorv, that's fine.
s A I don't knorr.
s Q Okay; fair enough.
r Do you have a general sense ofhow many
a residential lots are in the Eagle Bend subdivision?
9 A I could speculate.

10 Q I don't want you to speculate; your best
11 estimate.
L2 A Estimates, by definition, are speculation,
rr aren't they?
L4 Q No.
rs A Quite a few.
rG Q More than a hundred; right?
Li A Again, we should look at the record. I -- are
18 there that many? I don't know.
1e Q Okay. You'd agree with me that there are
zo myriad houses and other residential structures directly
z r on the lakeshore of Flathead Lake.
22 A What's your definition of "myriad"?
23 Q More than 50.
24 A Are there more than 50 houses around the lake?

2s Q On the lakeshore.

Page 'O

at that time, a risk of harm that was incapable of
mitigation by a subdivision applicant?

A Subdivisions are reviEwed on a case-by-case
basis, and I can really only answer that question, I
thinh based upon the staff records, the facts, the
public record, and tlen we make the decision.

Q And my question is, you've testified that you
believed, back in the spring of '08, that all of
Flathead Valley was subject to a risk of hann from
seismic activity. You did say that; right?

A I did.
Q Okay. With respect to - well, strike the

question.
Do you recall that during the course ofthe

hearing on this project there was evidence in the
record, and evidence introduced during the hearing, with
respect to structural engineering construction protocols
to mitigate risks of harm posed by seismic activity?
You recall that?

A We should go to the stalfreport and the record
to review that.

Q Okay. Do you recall, during the course oftle
hearing, any discussion regarding helical piers?

A Again, let's go to tle record and look at it.
Q Okay.
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Is it yow testimony that this risk of harm
that exists in all ofFlathead Valley from seismic
activity is a risk that is potentially incapable of
mitigation on a given piece of land?

A If, as a commissioner, I see a given piece of
land being proposed to develop and I have a staff report
with the information contained in that. that's what I
make my decision on.

Q Okay.
You'd agree with me that the North Shore Ranch

project, the land at issue, to your knowledge, was no
more subject to seismic activity in the spring of2008
than a1y 6ftsr parqel of land in the county.

A That's beyond the scope ofmy expertise.

Q Okay. Well, you just testified a little while
ago that all ofthe land in Flathead Valley you
believed, in the spring of '08, to be subject to a risk
of harm from seismic activity. You recall your
testimony?

A Yes.

Q And my question is, in the spring of '08, did
you believe that the North Shore Ranch property we're
discussing today was at any higher risk than any other
land in the county with respect to harm from seismic
activitv?
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familiar?
MR. MCCORMICK: ob.lecdon; argumentative

and asked and answered.
MR. PERRY: It's not asked and answered.

He didn't answer the question.
MR MCCORMICK: Objection; that's

argumentative.

Q @y Mr. Perry) Do you understand my question?
A I think I do, but IVe answered it. I made no

such comparison, therefore, I cannot comment.

Q Okay. Well, sitting here today, do you have an
opinion as to whether or not the North Shore Ranch land
was, in the spring of '08, at higher risk for seismic
harm than other land in the county?

MR. MCCORMICK: Objection; relevance.

THE WITNESS: Itrs irrelevant.
Q @y Mr. Perry) That's not responsive to the

question. You have to answer the question.
MR. MCCORMICK: You can answer his

question.
TnT'. WITNESS: Could you r€stat€ it, please?

Q @y Mr. Perry) Sitting here today, are you of
the opturion that the North Shore Ranch land is at higher
risk for seismic harm than any other land in the county?

MR MCCORMICK: Obiection: relevance.
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A And I said I'm unqualified to answer because we
don't have information on all of the other pieces of
iand in Flathead County.

Q I'm just a little confused, because I'm just
trying to put together your testimony here. I mean,
youVe acknowledged that you believed in the spring of
'08 that all of Flathead Valley was at risk of harm from
seismic activity. And my question is, knowing what you
did about the North Shore Ranch property in reviewing
all the documents before you came to a final decision,
did you conclude that it was at higher risk than other
land in the county?

A And Im trying to say that that was not a
consideration in my decision on this application. I
looked at the facts in this case and made my opinion. I
didnt look at a piece of land in North Fork ald compare
it to this piece or anywhere else in Flathead County,
because such comparison would be irrelevant. We were
asked to look at this piece ofproperty.

Q I understand your testimony. It doesnt answer
rny question, though. My question is, in the spring of
'08 when you were reviewing the North Shore Ranch
project, did you consider this particular parcel of land
to be at greater risk from harm from seismic activity
than other land in the county with which you were

2L
22

23

25

Page 44

1 THE WITNESS: I have no opinion.
z Q (By Mr. Perry) You're not a seismologist;
3 right?
4 A No.
s Q Youte not trained in seismology.
6 A No.
? Q You had no seismologist testiff at the hearing
e on this application, did you?
e A Again, let's go to record and see who did

1o testiry.
11 Q Well, do you recall that a seismologist
12 testified?
13 A Let's go to the record and see for sure.
14 MR. PERRY: Move to strike as

ts nonresponsive.
16 Q (By Mr. Perry) Answer my question. Do you
rz recall whether a seismologist testified?
18 A I dont recall.
19 Q Fair enough. Do you recall whether any county
20 employee testified at the hearing that there was any
21 risk ofharm posed by a seismic event, with respect to
22 the North Shore Ranch propedy?
23 A I don't recall.
24 Q You'd agree with me that during the time that
25 you've served as a comnissioner for Flathead County, the

llill-l-ScriFt?: (l l) Page 4l - Ptge 44
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Board of County Comrnissioners has approved subdivisions

in the general vicinity ofthe Kleinhans Farms project,
Mackinaw Estates being one?

A I don't recall if that one was done while I was
a commissioner but, certainly, it was approved at sone
point, yes, Mackinaw Estates.

Q Would it be fair to say that since January of
2005 to present day, you, yourself, have voted to
approve subdivisions in the general vicinity of the
North Shore Ranch project? And by that I mean within
three miles.

A I tbink so. I can't recall one right oflhand
that's within tlree miles, but it's entirely possible.

Q You'd agree with me that during the entire term
you've served as a commissioner for Flatlead County, tbe
Board of County Commissioners has never denied a

subdivision application predicated upon groundwater
levels.

A You'd have to review all the subdivisions to
have an accurate answer for that.

Q Do you have an understanding as to whether or
not any other subdivision application was denied during
your tenure as a commissioner predicated upon
groundwater levels?

A I know I voted against one. I dont think it
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I A Id have to look at tle subdivisions we've gone
2 through and look at the reasons we denied.
3 Q Okay. Do you recall, sitting here today,
4 having voted, yourself, to deny any other subdivision
s application predicated upon any risk ofharm posed by
e liquefaction?
z A I don't recall.
e Q You'd agree with me that since January of 2005,

9 the county has approved subdivisions in the vicinity of
ro the Flathead WPA.
11 A If you have information that we have, it would
12 be a good time to show me it. I dont recall.
13 Q Well - and we'll get to those final decisions.
14 You spoke briefly ea ier about Mackinaw Estates and

15 your understanding that that was approved before you
16 became a commissioner; is that correct?
L7 A I dont recall.
18 Q Okay. Do you know where Mackinaw Estates is?

A I do.

Q It's in the vicinity of the WPA; is it not?
A It is, ifby "vicinity" we're using the

three-mile description of vicinity
Q Yes, sir.
A I tbink it's within tlree miles; yes.

Q And that's not the only subdivision that's been

20
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r was - I think I was ovemrled.
z Q Aside from that projeot, is there any other one
e that you recall?
r A ld have to look and review all ofthem that
s we've done to get an accurate answer for that.
o Q And by the way, before you came here today to
z be deposed, did you have occasion to review any
s documents regarding the North Shore Ranch project?
e A No.

10 Q And without getting into any conversations, did
11 you have occasion to meet rvith counsel for the county,
12 Attorney Mccorrnick?
13 A Yes.
14 Q And was that today or yesterday?
ls A Yesterday.
r.6 Q How long did you meet with your counsel?
Li A Hour.
ls Q Okay; but reviewed no documents.
r.9 A I reviewed no documents.
20 Q Fair enough.
2L Itrs true. is it not. that aside from the North
22 Shore Ranch project we're discussing today, since
23 Jaruary of2005, the Board ofcounty Commissioners has

zl never denied any subdivision application Fedicated upon
z s any risk of harm posed by liquefaction?

Page il8

r approved by the county within thrce miles of the WPA, is
2 it?
g A You could probably answer that better than me.
r I didn't review any of the documents from the area and
s haven'l I don't know.
5 Q Fairenough. If you dont know, that's fine,
7 you can just tell me you dont know.
8 You've physically been to Mackinaw Estates?
e A Drivenby. Obviously, the highway

10 Bigfiork-Somers cutoff, whatever that is, 80 - whatever
11 that is, yeah.
L2 Q And that subdivision, that's not the only
rs subdivision that you see when you drive by, is it?
14 A No. You mean on the whole road from Bigfork to
15 Somers?
16 Q In the vicinity ofthat subdivision, there are
rz others near it, are there not?
10 A Well, the town of Somers is almost within your
r9 description of "vicinity", so....
20 Q And you'd agree with me that the Flathead Board
21 of County Commissioners has approved subdivisions in the

zz vicinity ofthe Blasdel waterfowl production area as
zr well. And by "vicinity," I mean within the three-mile
zl radius ofthe -2s A I dont know.
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Q Have you, yourself, been involved in approval
of any subdivision within the vicinity of the Blasdel
waterfowl production area since January of2005?

A Again, I'd have to look; I don't know.

Q During the pendency ofthe North Shore Ranch
application filed by Kleinhans Farms, LLC subdivision
application, did you have any discussions with any
members of the Flathead Land Trust regarding this
application?

A No.
Q During the pendency ofthe application from the

time it was filed until April 23, 2008, did you ever
have any discussions with any members of the Flathead
Lakers regarding the application?

A No.
Q Did either of tbose groups -- members of either

ofthose groups ever seek to communicate with you
regarding these applications?

A By "seek" you mean ask me to -- asked to meet
with me individually?

Q Yes, sir, or call you on the phone.
A No. I don't recall anybody attempting to do

that.

Q And during the pendency ofthis application,
the North Shore Ranch application, did anybody

L4
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1 them but you don't recall it now?
z A Ifs possible but unlikely.
r Q Okay; and why do you say it's unlikely?
l A Well, I dont recall any such conversation, so

s that makes it unlikely.
e Q Okay.
? Did you, from January 2005 to April 23, 2008,
I have any custom or habit with respect to discussing
s pending subdivision applications with interested

ro parties?
11 A No.
L2 Q No, no custom or habit?
13 A No.
14 Q Did you customarily engage in discussions
rs regarding a pending application with interested parties?

r.6 A No.
L7 Q And was the obverse true, the converse true,
ls that you had a custom or habit not to have such
19 discussions?
20 A Yes.
2L Q Okay. So during the pendency of a subdivision
zz application, in the time youVe been a commissioner,
z : youVe had a habit of essentially refusing to discuss it
24 with intercsted parties.
2s A Yes.

10
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associated with Citizens for a Better Flathead ever seek

to communicate with you regarding the application?
A I don't recall such attempts.

Q If you had been contacted by a member of any
one of those three groups, would you have made any
notation of a telephone conference or a meeting anywhere

in the file?
MR. MCCORMICK: Objection; speculation.

THE WTTNESS: No; and I wouldn't have met
with them, so....

Q @y Mr. Perry) And I understand. My question
is, if you had met with anybody like that, would you
have drafted any document arising out of the meeting?

MR. MCCORMICK: Objection; speculation.

THT' WITNESS: Well, I didn't.
Q (By Mr. Perry) Well, you said you didnt

recall; right?
A No. Well, let me clarif'. I didn't recall if

anybody tried to contact me. I didn't meet with
anybody.

Q So somebody could have tried to contact you,
but you just dont recall.

A They could have.

Q Okay. And is it also a potentiality that
somebody did call you and you had a conversation with

11

L4

17

23
24
25

Page 52

Q Okay. And by the term "interested parties,"
I'm including nonprofits such as the Flathead Lakers.
You understand that?

A Yes.

Q Okay; why is that?
A Because I feel the public needs to - the

public has the right to know. The public has the right
to have applications reviewed by as impartial an
individual as is possible. I understand that we are
functioning in our quasi judicial role in this and that,
as such, just like I assume you wouldn't meet with a
judge ifyou had a client, it would be inappropriate for
me, as a comrnissioner, to meet with somebody who wanted

to discuss an application that had - was, in your
words, in pendency.

Q Pending?
A Pending, yeah.

Q And that touches on a topic that I wanted to
get to. Thank you for raising it.

The applicant, any given subdivision applicant,
is entitled to an absolutely impartial hearing before
the county commissioners; right?

A Yes.

Q Ald so if a county commissioner had any bias or
prejudice with respect to any pending application coming
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r before it for a final determination, he or she should
z certainly recuse themselves; right?
3 MR. MCCORMICK: obiection: misstates the

4 law.
s Q @y Mr. Perry) Right?
6 A Restate the question.
z Q Sure. Let me put it another way.
a Ifa county commissioner had an interest in the
9 outcome of a decision on a subdivision application, it

ro would clearly be inappropriate for that commissioner to
11 vote on whether it should be approved, conditionally
rz approved, or denied; right?
13 A If he had a conflict of interest, then it would
14 b€ inappropriate. I'm not sure -- by "interest," you
15 mean a financial interest?
16 Q That's what I mean.
L7 A Financial.
18 Q A financial interest. That would clearly be
19 inappropriate.
20 A Clearly, yes.

2r Q And if stepping down to the next tiet from
z z financial interest, if a given comrnissioner has a bias
zr or gejudice with respect to a particular applicant,
zl would you agree with me that it would be inappropriate
zs for that commissioner to vote on a final decision on the

Page 55

look at the facts in the case and to make my decision
based upon those findings. And sometimes I make
decisions that go against my feelings because the facts
are there.

Q So with respect to you as a commissioner, it's
your testimony that even ifyou were biased against an
applicant, you are able to set aside your bias or
prejudice and render a fair and impartial decision on a
subdivision application?

A IfI were unable to do that. I would state that
and would recuse myself.

Q Have you ever done tlat?
A Yes, I have.

Q When was that?
A I may have misspoken. I may have - I have a

cousin who is a developer who doesnt like me at all, by
the way. So the conflict was I'm related to this
individual. And it seems to me I asked him if he would
like me to recuse myselfbecause of our - the
appearance of a conflict. And now that I think about
it, I don't think I -- I think he said Go ahead, I think
you'll make the decision based upon the facts that are

there. But again, I'm sorry, I'm speculating, and I
shouldn't do that. We'd have to look at the record and
find out.
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application?
MR MCCORMICK: Obiection: misstates the

law.

Q @y Mr. Perry) You can answer.
MR' MCCORMICK: You can answer the

question. If it's not clear -
THE WTITIESS: Yeah, I'm going to have

to -- you're using a phraseology I'm a little
uncomfortable with, so if you would repeat your
questron.

Q @y Mr. Perry) Sure. For instance, let me
just give you a hypothetical. Say you're a commissioner
and youle hearing a subdivision application, and the
applicant is, you know, your dreaded enerny and youte
biased against the applicant, for whatever reason, you'd
agree with me that it would be inappropriate for you to
vote on the final decision regarding that application.

MR MCCORMICK: Objection; calls for
speculation.

Q @y Mr. Perry) Do you understand my question?
A I think I do. And ifl do understand you

correctly, it would have to do with the integrity of the
individual. It's entirely possible for me to have a
bias going into a situation or to have a feeling about
it. That's human nature. But I strive verv hard to
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r Q What's your cousin's name?
z A Charles Lapp.
I Q Chades Lapp. And does he have a company under

which he does business?
A Yes. I don't know what its name is.

Q Does he live in Kalispell?
A Columbia Falls.

Q Columbia Falls. And at some point in time he
had a pending subdivision application before the
commission here?

A Yes.

Q And you went to him and asked him -
13 A No, I didn't go to him; oh, no.
1{ Q And I apologize. I was confused, I think, from
15 your testimony. So you, yourself, made a determination
te as to whether or not you should recuse yourself, given
rz the fact that he was your cousin and you really didnt
ls like him anyway?
le A I shouldnt say that.

MR. MCCORMICK: Objection; misstates his

testimony.
MR. PERRY: I thought that's what you said.

Tffi WTINESS: No; he doesn't like me.
MR PERRY: All right; fair enough. I

zs stand corrected.
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THE WITNESS: It would be inappropriate for

me to go and talk to him at any point up until the time
of consideration. So at the time of consideration, I
asked the other two commissioners and Mr. Lapp, Here's

the relationship. I happen to be related, first cousin,
to this developer- Do you two commissioners think it's
inappropriate for me to make a decision in this case?

Or do you, as a developer, do you feel it is?

Q @y Mr. Perry) IJh-huh.
A As I recall, they all said No, it's not a

conflict. YouVe revealed your possible conflict, we're

comfortable with going ahead.

Q Okay. And in your mind, did the conflict arise
solely out of your familial relationship with the
applicant?

A That's a yes.

Q So the conflict didnt arise out of his
feelings towards you or anything like that.

A No, no, no; I wouldnt let that, no.

Q Okay; fair enough.
You'd agree with me that during the pendency of

the Kleinhans Farms subdivision application up through
the final decision on April 23, 2008, there was a
concerted effort by members ofthe public to exert
Dressure on the Board of Comrnissioners -- Board of

11
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A Well, there's two, really, the daily or the
weekly?

Q Give me both.
A The Flathead Beacon and the Daily Inter Lake.

Q And do you recall the Daily Inter Lake?
A Not very thoroughly.

Q Were you aware of the fact that Ken Siderius
wrote an editorial in the Flathead - the Daily Inter
Lake, rather, calling for denial ofthe North Shore
Ranch project?

A I don't recall that.

Q Were you aware ofthe fact, in a general sense,

that the Flathead Lakers and the Flathead Land Trust
called upon the Board of County Conmissioners to deny

this project?
A I assume you have letters in the public record

that we considered regarding that. That's the only
information I would have.

Q Okay. And before we get to that, I mean, my
question is, in a general sense, do you recall that the
Flathead Land Trust and the Flathead Lsken were opposed

to this project before you rendered - or the commission

rendered a final decision on it?
A Yeah, I think it's safe to say I was aware of

that.
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1 County Cormissioners to deny the application.
2 A There was public comment for and against, as I
3 recall. I assume you have it all right there. We could
4 look at it.
s Q Sure. You'd agree witl me, however, that, for
s instance, Ken Siderius - youVe heard of him; right?
7 A I have.
e Q You know who he is; right?
e A I do.

10 Q Okay; who is he?
11 A Well, he's - what details would you like?
L2 Q Tell me what you know about him.
13 A He was the school superintendent, atbletics
14 director. He was involved in Flathead Higlr School. I
ls went to Flathead High School, played football with his
16 son Pete.
L7 Q Are you aware that he was a member of one of
18 the nonprofits that was critical ofthe North Shore
le Ranch project?
20 A I know he was involved in the Flathead Land
21 TrusU yes.

22 Q And fair to say that there's a local newspaper
23 in Kalispell?
24 A There is.
2s Q And what's the name of it?

10
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Q And you gained that awareness during the
pendency ofthe application before you voted on it;
right?

A Again, we should go to the public record. I'm
pretty sure they wrote letters to us.

Q Oh, they did; more than one.
A Well, then, yes. If it was in the public

record, certainly I read those aad was aware of it prior
to - or during the pendency.

Q Sure. And at that time when you reviewed the
public record and, in particular, the letten from
Flathead knd Trust and Flathead Lakers, you were either
a member ofboth organizations or a donor; right?

A Corect-
Q And you supported their mission, their core

goals, did you not?
A As I defined them, yes, previously in the

Ie$rmony.

Q Let me ask you a question. In a general sense,

during the pendency ofthis application up through
January 23, 2008, did you have an understanding that
Fish, Wildlife & Parks and, in particular, Gael Bissell,
was working with members of the Flathead Iand Trust or
the Flathead takers to try to acquire an easement in the
North Shore Ranch propedy?
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A No, I was unaware.

Q When you, as a commissioner, prepare for a
hearing on a subdivision application, a final
detemrination, do you review the entire administrative
record?

MR. MCCORMICK: Objection; assumes facts

not established. I can explain ifyou'd like.
MR. PERRY: Sure; go ahead.
MR. MCCORMICKS Commissioners dont hold a

hearing on the final determination. They do the final
determination at a public meeting.

MR PERRY: A public meeting; thank you.
MR MCCORMICK: 'Irhe hearing is teld at fte

plenning board.

Q (By Mr. Perry) Fair enough; the public
meeting. Before the public meeting on the North Shore

Ranch application on April 23, 2008, did you have an
occasion to review the entire administrative record?

A By "administrative record," you meao the staff
report, the public comments sent in, everything that
is - that the planning board's commerts, everything
that is being prepared for our review?

Q That's correct.
A Yes.

Q Okay. And in this padicular case, did you
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r a fair and impartial hearing, based upon the facts. And
: I think that those facts can be established by the
3 methods I used.
* Q @y Mr. Perry) So is it your testimony that
s you can render a frnal decision on a subdivision
e application without actually taking the time 1o read
7 some ofthe documents in the file. Is that your
I testimony?
e A No.

10 Q Well, what is your testimony, then? Because,
r r previously, you said that you scanned Fish,
Lz Wildlife & Parks and USFWS documents regarding this
13 file; correct?
14 A I believe my testimony was -- and if it wasnt,
ls it should have been - that I looked through them
16 and - for pertinent information for the case based upon
17 that.
r.8 Q Well, you used the term "scafired"; right?
le A I did.
20 Q And then I asked you to differentiate between
zt scaming and reading. Do you recall that testimony in
22 lhatregard?
23 A And "scanned" was defined as ascertaining the
2{ pertinent parts ofthe letler and using those to make my
25 decision.
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read all the letters from Fish. Wildlife & Parks?
A I at least scanned them.

Q Did you read the letters from the United States
Fish and Wildlife Service?

A I at least scanned them.

Q And when you say you "at least scanned them,"
what exactly does that mean?

A Which part of that don't you understand?

Q I don t understand what "scanning" means versus

something. Can you differentiate the two
words for me, in terms of how you use it?

A "Scan" would be to look tlrough fo1 1fig main

conclusions. "Reading" would be to read carefully and

take notes or to contemplate them.

Q And would it be your position that the
applicant really wasn't entitled to have you take the
time to read those documents but that it was sufficient
for you to scan them?

A Please restate.
MR- PERRY: Can you rcad tlre question baclq

please.

22 (Whereupon the previous question was read back
23 by the court reporter.)
24 MR MCCORMICK: objection; argumentative.

25 THT WTTNESS: The applicant is entitled to

Page d4

Q Okay. And my question was, simply, you know,
when an applicant with a project of this magnitude comes

to your board, wouldn't he or she be entided for you to
actually take the time to read the documents and not
just scan them?

MR. MCCORMICK: obj€ltion; aryumentative.

THE WITIrIESS: Remernber my definition of
"scanned" is I ascertained the pertinent points. The
applicant is entitled for the commissioners to review
the documents so that he or she has the pertinent
points, the pertinent facts. I did that.

Q (By Mr. Perry) How many hours, approximately,
did you spend reviewing this file before you voted to
deny this application?

A I don't recall.

Q Do you have a general sense ofhow long it
takes to review a package like this one?

A I've never kept track ofhow much time I spend.

Q Ald in terms ofyour preparing for a hearing or
a public meeting regarding a final determination on a

subdivision application, to take a day or two before to
read or - what's your custom or your habit in terms of
pr€paring for that Ope ofmeetiog? Do you have any
custom or habit?

A I do.
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I Q What is it?
2 A Read through the staff report.
r Q Yeah.
a A In particular, reference any observations rDade

s in the staffreport ifthere is supporting documents,
o look through the public testimony. In some cases, I
'l review the D\{D ofthe planning board hearing. I make

e notes similar to what you have right there with little
9 sticky notes -

lo Q Uh-huh.
11 A - so that I can ask questions at the - at our
rz public meeting to help clarifu things for me.
r.3 Q Okay. And do you have a recollection ofhaving
14 done all that with respect to the North Shore Ranch
rs application?
1 5 A I remember a lot of review, but I don't
tz rernernber the exact s€quence that I performed on that
1s particularapplication.
19 Q Okay. Do you recall ever having seen a DVD of
zo the planning board hearing on this application?
2L A I dont recall if I looked at it or not.

23

25

MR PERRY: You \ryant to take fiye minutes?

MR MCCORMICK: Sure.
MR PERRY: Take a little break.

(Deposition in recess from 11:01 a.m. to
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incentives and compensation strategies have been
developed to encourage nondevelopment in areas of
critical habitat," close quote. Have I read that
correctly?

A Yes.

Q And I guess, in a general sense, does this
refresh your recoll€ction at all as to whether or not at
least USFWS had commented that a delay in the decision

on this development would be appropriate in order to
provide, amongst other things, time to develop
incentives and compensation strategies to encourage
nondevelopment in areas of critical habitat?

A Your question in that was -- Im sorry.

Q Does this letter refiesh your memory at all as

to statements made by FWS -- USFWS, during the pendency

ofthis application, that that agency, at least, wanted,
among other relief it was seeking, a delay in the
decision on this project? Do you recall that?

A They obviously did; yes.

Q Okay. And does it refresh your memory at all,
with respect to FWS's opinion, that a delay would be
appropriate in order to allow time to put in place
incentive and compensation strategies to encourage
nondevelopment in this area?

A I understand that was their wish. But that
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I 1 :10 a.m.)
(Deposition Exhibit No. 41 marked for

identification.)
Q @y Mr. Perry) Sir, in a general sense, do you

recall having reviewed letters from Fish,
Wildlife & Parks and some letters fiom USFWS that
indicated that a denial or a delay ofthe decision on
this project would be beneficial, to the extent that it
would enable these agencies and others to try to financ€
acquiring an interest in this property?

A No.
Q A letter marked a Exhibit 41 to your

deposition, July 19, 2006 letter to Kfusten Holland at
Flathead Planning and Zoning Office from Lynn Verlanic,
biologist for the US Fish and Wildlife Service,
three-page letter, do you recognize that document, sir?

A I dont recall this specific document; no.

Q And really, Ijust wanted to point your
attention to the first paragraph ofthe document on the
first page. In the middle of the page there's a
sentence that starts, and I quote, "We strongly urge the
planning board to either deny this proposal or postpone

any decision on this development until the Flathead
County Growth Policy has been developed, critical
wildlife habitats have been identified and mapped, and
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r wouldn't have relevance in my consideration.
z Q Sure, And that was just my question was, does

r this refresh your memory that they had that wish?
4 A Yes.
s Q Okay. And does it refresh your recollection in
o that regard with respect to Montana Fish,
z Wildlife & Parks? Do you recall that they had a similar
s opinion, for lack of a better word, that a delay would
e be appropriate in order to try to put in place funding

10 strategies to acquire this property?
11 A They probably did.
L2 Q And I'll show you the letter.
13 A Yeah.
14 Q Did you ever, yourselt have any discussions
rs directly with Lynn Verlanic or anyone from USFWS?
16 A No.
L7 Q Did you ever have any discussions with Gael
1e Bissell or anybody with FW??
19 A No.
20 Q And this is, again, obviously, with respect -
2L A With relation to this?
22 Q - to this.
23 A No.
24 (Deposition Exhibit No. 42 marked for
25 identification.)
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1 Q (By Mr. Perry) Sir, the docu.ment marked as

2 Exhibit 42 to your deposition, I'd ask you to take a
3 look at that, see ifyou recognize it.
4 MR. MCCORMICK: could I esk you s question?

s MR, PERRY: Sure

6 MR. MCCORMICK: Is this a different lett€r
z than the Fish. Wildlife & Parks letter that was
I introduced during the other depositions?
e MR PERRY: Probably not.

10 MR. MCCORMICK: It seems to have a
rr different address, the Nicole Stickney, but I might be
12 making that up.
13 MR. PERRY: Does it? I can't recall. Your
u memory is probably better than mine, Alan.
1s MR. MCCORMICK: I'm not sure. I'm just
re curious as to whether this was already admitted as an
rz exhibit.
18 MR. PERRY: It probably is.
19 MR MCCORMICK! I don't have a caro. But
2 o if you don't recall, we'lljust proceed.
2L MR. PERRY: It probably is, so....
22 MR. MCCORMICK: ls ttut your testimony that

zr you don't recall?
24 Q (By Mr. Perry) Sir, fair to say that Exhibit
2 s 42 to your deposition is a tbree-page letter from Jim
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close quote- Have I read that correctly?
A Yes.

Q And fair to say, in words or substance, this
letter stands for the proposition that FWP was then of
the opinion, as of June 16, 2006, that a delay on the
decision of the application would be appropriate to,
among other things, accommodat€ FWP and othefs attempts

to fund a purchase of this property?
A It appears that's their opinion; yes.

Q Okay. Does this refresh your memory at all
that during the pendency of this application before
April 23, 2008, you became aware ofthe fact that both
USFWS and FWP were interested in either acquiring
interest in this property or helping others to do so?

A Yes.

Q And you'd agree with me that in that
circumstance, given FWP and USFWS's hterest in either
trying to gain an interest in the North Shore Ranch
property or to help others to do that, that would have
an impact on the credibility oftheir opinions, wouldn't
it?

A I need you to explain the question further.

Q Sure. We know from your testimony and these
two documents, amongst a host of othels, that USFWS and

Montana FWP were interested in either acquiring this

L4

L7

20

24
25

10

Page 70

Williams, wildlife manager with Montana Fish,
Wildlife & Parks to the Flathead County Planning and
Zoning Office?

A Yes.

Q And it's in regard to, obviously, the North
Shore Ranch project; faf to say?

A Yes.

Q And on page two I s€e at the second paragraph,

Mr. Williams states, and I quote, "We believe the
decision to approve the preliminary plat for the
proposed project should be postponed until completion
and adoption of the county's gro*th policy. We would
like to use the intervening time to work with the county
and others toward the adoption ofopen space policies,
impact fees, transfer of development rights and/or other
tools that would allow for the private or public
purchase or the development" - I think it should be "of
the development rights from lands immediately adjoining
or lying between key wildlife conidors such as along
the north shore. Given the potential for growth in
other parts ofthe valley, these tools could become a
likely funding source that could be combined with both
federal and state programs to ensure compatible land
uses occruring near these prized wildlife and hunting
areas and still compensate private property owners,"
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r land or helping others to acquire it or an easement over
2 rt.
3 And my question to you is. as a commissioner,
I when you're rendering a final decision on a subdivision
s application, would this potential interest of FW? and
e FWS at all make you question the credibility of their
z opinions regarding potential impacts on wildlife and
e wildlife habitat?
9 A If it did, I would ask them questions at our

ro public meeting regarding that matter.
11 Q Okay. And - well, we'Il get to tle transcript
ru of the hearing. But sitting here today, do you recall
13 having inquired ofthem in that regard at the public
1{ hearing?
15 A I dont recall.
1d @eposition Exhibit No. 43 marked for
rz identification.)
1s Q (By Mr. Perry) Sir, the document marked as

19 Exhibit 43 to your deposition, a November 7, 2007 letter
20 from Jim Dedrnan to Dale Lauman, have you ever seen this
21 document?
22 A I don't remember seeing it, but it may have
23 been a part ofthe packet.
24 Q And feel free to read the whole document ifyou
zs need to to veriS my supposition. But I suggest to you
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that this is a letter from Mr. Dedman regarding the
North Shore Ranch project, as indicated on the top of
page one under the date, North Shore Ranch proposal,
And, you know, he made some statements in here I'd like
to ask you a little bit about. He states in the third
paragraph, the penultimate paragraph on page one, and I
quote, "Concerning the above proposal and those like it,
we stand neither pro nor con. However, we've caught a
lot offlak over the past year or so as a consequence of
our sale of a portion of the property involved. Rumon
and hearsay can do a lot of damage. I decided to
attempt to find out specifically what is going on. As
part of that research, we procured and reviewed a copy
ofthe 7/19/06 plarming board minutes. Undoubtedly, a
lot was lost between the meeting proper and the minutes.

But th€ number of 'doomsda/ messages without specific
supporting facts or figures was most impressive. We
urge you to maintain a realistic factual process in your
deliberations and decision-making. Look for facts and
into motives, credentials and into track records
pertin€nt to each question at hand. That includes being
aware of government biologists bearing testimony," close
quote. Have I read that correctly?

A You have.

Q You know, it kind oftouches on the topic you
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application and in determining what was substantial
credible evidence for you to consider?

A Well, again, I looked at the record that was
available ard made my decision based upon those facts.

Q Is it your testimony that despite the expressed
self-interest of Montana Fish, Wildlife & Parks and US
Fish and Wildlife Service, that you considered their
opinion letters to constitute substantial credible
evidence?

A I would evaluate their letters in the same
light I would evaluate Mr. Dedman's, that they are
expressing an opinion.

Q My question, under Title 76, in rendering a
final decision on this application, did you consider,
number one, FWP opinions - written opinions filed with
the county to constitute substantial credible evidence?

A I guess lm not sure how better to define it
other than you look at the facts in the case as
presented. Based upon what we have in the public
record, I render a decision. IfI have questions about
motive, for example, or ifl have questions about
clarification on technical matters, I make notes and ask
those at the public hearing - at the public
meeting - not hearing, a meeting. The substantial
credible, I feel like I'm being asked to detail
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and I hadjust discussed. And Mr. Dedman indicates as,

we know from that paragraph, that he had sold a portion
ofthe property involved. But that he was most
concemed with the commissioners, in reviewing this
application, to look for motives on the part of
govemment biologists bearing testimony. Fair to say
that that's an accurate synopsis ofwhat he says?

A Yes, I think so.

Q Okay. Did you do that?
A Looked for motives?

Q With respect to government biologists who
proffered opinions witl respect to this property.

A Well, I reviewed the facts that were available
and made my opinion.

Q Okay. And you'd agree with me, under Title 76,
in order to render a final decision on any application,
you can only consider substantial credible evidence;
right?

A Correct.
Q Okay. And my question is, this synopsis from

Mr. Dedman that you and I had kind oftouched on earlier

before we marked Exhibit 43, did this issue, potential
motives on the part of govemment biologists, did that
issue - or was that issue evaluated by you in any way
when you were determining how to vote on this
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something that isnt - that I'm not able to do.
MR PERRY: Move to strike as

nomesponsrve.

Q (By Mr. Perry) My question is very simple.
When you were preparing to render a final decision on
this application, you testified earlier that you at
least scanned FWP and FWS documents; correct?

A Correct.

Q My question is, in rendering your final
decision, your vote on this application, did you
consider the FWP opinions to constitute substantial
credible evidence, under Title 76 ofthe Montana Code?

MR MCCORMICK: objection; you're asking

him to render, in essence, a legal opinion about whether
something is substantial credible evidence rmder a code
you're not providing him.

MR PERRY: No. I'm asking him whether or
not he considered it to be substantial credible
evidence. Because he's testified that that's the
evidence - that's the only evidence that can be

oonsidered in reodoring a decision on a application,
MR MCCORMICK: He's testified that he

examined the record, made judgments about the record al1d

rendered an opinion. That's his answer.
MR PERRY: I'm entitled to an answer to
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1 this question. Did he consider it substantial credible
2 evidence or not?
3 MR. MCCORMICK: You're correct; you're

4 entitled to an answer. And he's given you an answer.
s MR, PERRY: No. he hasn't. He said what he

5 refered to.
z Do you want to go off the record for a second?
s MR. MCCORMICK: Sure.
s (A discussion was held offthe record.)

10 Q (By Mr. Perry) We know you rendered a final
11 decision in this case. You and Mr. Hall voted to deny
12 the application, Mr. Lauman voted to approve it;
13 correct?
L4 A Correct.
15 Q And in your frndings, the Board of
te Commissioners' findings marked as Exhibit 40, I believe,

1? to your de,position, fair to say that there is a
18 reference, on page four ofExhibit 40, to information
19 that was considered from FWP and information that was

zo considered from FWS; right? It's on page four of
21 Exhibit 40. It's under finding number 57 and finding
zz number 58.
23 A All right; yep.
24 Q Okay? And I see, in finding number 57, the
2s Board ofcommissioners speaks to statements or

10
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Q Who did?
A I would assume it was prepared by our planning

staff. We looked it over and signed it.
Q Okay. And I see, just with respect to FWP,

under finding 57, there's a statement made, and I quote,

"During the public hearing on March 26, 2008, Montana
Fish, Wildlife & Parks provided additional relevant
information related to findings of fact 32-36 related to
wildlife and wildlife habitat. Significant among these

additional facts are," and then there are five
additional facts listed; is that correct?

A Yes.

Q Okay. And I'm trying to glean from this
statement whether or not the denial - one ofthe bases

for denial here with respect to wildlife and wildlife
habitat was, in fact, predicated upon the entirety of
the filings of FWP with Flathead County or if it was
just as a result of the submission made on March 26,
2008.

A Well, I think it's very clear it was based upon
relevant information that was presented by Fish,
Wildlife & Parks.

Q Which would have included not only information
provided at the public hearing on March 26, 2008, but
prior information that had been provided to the county.
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information provided by Fish, Wildlife & Parks at the
public hearing on March 26,2008; fair to say?

A Yes.

Q Okay. And I know that there was a March 26,
2008 letter from Fish. Wildlife & Parks that was
submitted at that point in time. And I would assume
that, sitting here today, you dont recall that
document; fair to say?

A Fair to say.

Q And I guess my question is, the information
that was provided by Fish, Wildlife & Parks, the only
information actually referenced here, is that letter;
fair to say - or that information? By that I mean the
FWP inforrnation provided on March 26th, 2008.

MR MCCORMICK: I'm going to object; I
think that misstates what the fi:rding says. I read it
to say "additional relevant information."

MR PERRY: Thank you. Thank you; that's
true.

Q @y Mr. Perry) You were provided with
information on March 26th,2008 at the hearing; right,
or the public meeting? I'm sorry; that was - yeah.
Let me rephrase the question.

Did you write this document, Exhibit 40?
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1 Is that fair to say?
2 A Yes.
3 Q Okay. Now, I dont see any specific documents
r referenced here from Fish, Wildlife & Parks; fair to
s say?
6 A kI Exhibit 40?
? Q Yes.
s A No. I mean yes, it's fair to say that.
s Q And with respect to the wildlife issue,

ro wildlife and wildlife habitat, Ijust want to ask you, I
11 mean, what evidence did you rely upon to make a
12 determination as to whether or not impacts had been
rt sufficiently mitigated or not, potential impacts?
l{ A Those are a matter ofpublic record, can be
rs reviewed by you or anybody else.
16 Q Okay.
Lj MR. MCCORMICK: And I would certainly
1 I obj ect to that line of questioning, because that is
le Exhibit 40.
20 MR, PERRY: That is Exhibit 40.
2L MR MCCORMICK: The purpose of Exhibit 40.

22 MR PERRY: But the problem is, Exhibit 40
23 fails to reference the documents upon which their
2{ reliance is predicated. What evidence?
2s MR. MCCORMICK: Is that a lesal failure?
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13 report; fair to say?
L4 A Yes.
ls Q Did you rely on any documents outside of the
rs planning staffreport in rendering finding number 57?
Li A It's stated dght here. This is the finding
1s that we made, and that's - the public record's
rg available to see what else was referred to.
20 Q Okay and that's my question. We know, as you
2 1 testified, you relied upon the planning staff report as

22 one ofthe documents with respect to finding number 57;
23 correct?
24 A Corect.
2s Q Sitting here today, do you recall having relied

Pag€ 8l

MR PERRY: Well, no. I'm just inquiring,
because Ijust want to know.

MR. MCCORMICK: It's all stated here.

Their findings offacts are stated and their conclusions

based on those findings are stated here.
MR. PERRY: Can we go offthe record for a

second?
MR. MCCORMICK: Yeah.

(A discussion was held off the record.)

Q (By Mr. Perry) With respect to finding number
57, when you were rendering a final decision on this
application, obviously, you looked at the planning staff

L7
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Q And how much information did you place upon the

decision from the planning board?
A Again, it's a relevant fact I consider.

MR MCCORMICK: And I don't want to
interrupt every question that you're going to have in
this regard. So I'11 note for the recotd that I believe
caselaw is clear that after-the-fact testimooy
explanations about what the commissioners did, what they

found to be true, how much emphasis they placed on
anything is inadmissible testimony because it's, in
large part, because it's all distilled into their
findings of fact conclusions of law pursuant to the
written decision they're required to issue pursuart to
Title 76. I'm not trying to explain to you, I'm trying
to note for the record what my objection is.

MR. PERRY: Okay.
MR. MCCORMICK: And I don't want to have to

make that long objection after every one ofthese series

of questions. So I'll either have to use shorthand or
you can accept that this generally applies to those
kinds of questions.

MR PERRY: Well, ifs a speaking objection
which aren't countenanced by the rules anyway under Rule

30. I mean, just give me your basis for the objection.
You can articulate it in a brief later if you have to;

10
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upon any other documents in the record -
A No.

Q - in rendering finding number 57 or that -
A No; I don't recall.
Q Okay. When you render a final decision, you,

yourself, as a commissioner on a subdivision
application, how much reliance do you place upon the
final report from planning staff?

MR. MCCORMICK: objection; after-the-fact

testimony that's inadmissible based on Kiley.
MR. PERRY: No, not under the protection

clause or the due process clause. But your objectionrs
noted.

THE WTIITIESS: Please restate.

Q @y Mr. Perry) Sure. We know under Title 76
there's articulated a number of different sources of
inforrnation upon which a decision -- a final decision on
an application can be predicated and which should be
evaluated.

And my question is, with respect to the North
Shore Ranch project how much emphasis or value did yorl
yourself, place upon the planning staffreport?

A I based my decision on all relevant
information. The planning staffreport is one of those
relevant factors.
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1 right?
2 MR MCCORMICK: trle articulated it. And
3 yes, that's the purpose --
I MR PERRY: Relevance, competency, whatever

5 it is.
5 MR. MCCORMICK: Prior to this I explained

? my position on that testimony prior to us starting the
I deposition so that I wouldnt have to object to every
9 question that might delve into the realm ofthe standard

10 articulated and Kiley Construction case.
1r. MR PERRY: I understand.
L2 MR MCCORMICK: Please let me finish
re speaking. I'm putting this on the record. I'm not
14 trying to explain to you to change your mind.
1s MR PERRY: Iln going to move to shike it.
x6 It's a speaking objection. It's outlawed by the rules
rz of court.
18 MR MCCORMICK: Please stop intenupting

19 me.
20 MR. PERRY: Move to strike.
2L MR. MCCORMICK: You can move to strike all

22 you want. Just as you articulated to me, you can put it
23 in a brief later. I want to put tlis on tle record
24 because you are giving me contradictory instructions.
25 You said you would not accept a blanket objection that

\llli i \rri!-i,\ (21) Page 81 - Page E4



10

Page 85

would allow tlle deposition to move forward, move more
smoothly, that I would have to object after every
question you asked. And now you seem to be suggesting

that you don't want me to object after every question.
MR. PERRY: Could I just say one thing?
MR. MCCORMICK: I understand this is a

sp€aking objection, but this relates to a legal issue
with the testimony here that I'd rather not have to
object to after every question.

MR. PERRY: I'm just going to move to
strike the soliloquy because it's just not countenanced
byRule 30. Ifyou have a basis for your objection, I'm
okay with it.

MR. MCCORMICK: There are no objections to

strike the questions you ask because they're part ofthe
record. There's no objections to strike because ofhis
nonresponsive. There is an objection ofbeing
nonresponsive but the coud's not going to strike it.
So we can have disagreements about what the nature of
the objections axe.

I think my soliloquy, as you put it here, is an
appropriate way to address a legal issue about the range
ofquestions youte going to ask here that I dont think
are appropriate and I dont think are calculated to lead
to admissible evidence in which case thev're not

14
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1 MR. PERRY: I'm asking you if you're awale
2 ofthat.
3 MR. MCCORMICK: I am putting on the
4 record --
s MR PERRY: No; could you just answer my
6 question? You're aware ofthat; right?
7 MR MCCORMICK: You and I have a
I disagreement about these kinds of issues.
9 MR. PERRY: Well, I1n not going to pay for

xo the transcript for you to soliloquize all through this
11 d€,position. It's prohibited by the rules of court, for
rz one thing. And for another thing, all you have to do is
13 note your objection for the record providing a basis.
1{ You don't have to speak for 15 minutes.
15 MR. MCCORMICK: It is your discussion with
15 me that is causing this to go much longer. If you would
17 not interrupt me and just allow me to do a very short
1s basic explanation of whal my opinion is --
le MR. PERRY: You dont get to do that.
20 MR. MCCORMICK: That's fine. You just
2x asked me to do that, Terance.
22 MR PERRY: You dont get to do that on
23 every objection.
24 MR MCCORMICK: And now you arc continuing

zs to prolonging this discussion by telling me what I can

page 86

:. allowed -
2 MR PERRY: We[ just make your objection,
3 then.
4 MR. MCCORMICK: - under the Rules of Civil

5 Procedure.
G MR PERRY: Move to strike.
r MR. MCCORMICK: If thdre not calculated

8 to lead to admissible evidence, I can instruct the
9 witness not to answer them.

10 MR. PERRY: That's not true. The only
11 basis you can do that on is privilege.
L2 MR. MCCORMICK: They're not propo under

13 th€ Rules ofCivil Discovery or Civil Procedure. I'm
14 choosing not to do that. Im choosing to try to find a
15 middle ground between you and me that allows you to ask

16 these questions, allows him to answer these questions,

rz and allows us to preserve our objection to them. If
ra you're not willing to make a compromise there, nl just
19 note that for the record.
20 MR. PERRY: Move to strike. You know,
2 1 you're aware of the prohibition on speaking objections;
22 right? You're aware of that, as a pmcticing attomey
2 3 in Montana?
24 MR. MCCORMICK: Are you doing a speaking

zs objection now?

Pags 88

1 and cant do. If you think I can't do it, it's noted.
2 And what fve noted back to you is that I'm putting my
r objection on the record.
4 MR PERRY: Just note your objection with
s the basis. That's all I'm asking, consistent with the
e rules ofcourt. That's all Im asking.
? MR MCCORMICK: I would certainly suggest

8 that it's your arguments back to me that's prolonging
e it.

10 MR. PERRY: Okay. Can we go back to
tt substance now? Is that okay?
12 MR. MCCORMICK: I'm fine with that.
13 Q (By Mr. Perry) During the final determination
u on this application, you considered the planning board
rs decision, did you not?
16 A Considered all relevant facts. The planning
17 board was a part ofthat, plarning board decision, yes.

r8 Q You considered the planning staffs written
19 report.
20 A Yes.
2L Q You considered tle expert input from the
zz applicant himself, did you not?
23 A Yes.
24 Q As a commissioner, how much reliance do you
2 s place upon the competency of the planning staff in
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Flathead County?
A Clariff a little bit more.

Q In the spring of2008 - or strike the
questron.

From January 1, 2008 up to June 1, 2008, did
you believe that the planning staff in Flathead County
were competent?

A Yes.

Q During that same time period, did you believe
that B.J. Grieve was competent?

A Yes.

Q During that same time period, did you believe
that the Flathead Planning Board was competent?

A I'm not sure that that's the word that we
should use, that tlat word has any real relevance to
consideration. Define "competence" for me in regard to
the planning board.

Q Sure; they were able to carry out their
statutory functions on behalfofthe county in a
reasonable and rational manner.

A Yes.

Q That would be my definition.
A Yes.

Q You were ofthat opinion.
A Yes.

Pag€ 91

A Nope.

Q Same with the planning board; no recollection?
A I'd be speculating.

Q Okay. This is the biggest subdivision
application, in terms of the number of lots, that youVe

ever been called upon to render a fmal decision on;
isn't that true, as a commissioner?

A I don't know.
Q You have no idea. In four years ofbeing a

commissioner, you have no idea as to whether or not this
is the biggest subdivision, in terms ofthe number of
lots that you reviewed as a commissioner?

A I wouldthink not. But if you've looked at the
record and see otlerwise -- there were 800 at Eagle
Crest, but I don't know. We'd have to look at ttre
record to find out for sure.

Q When was the Eagle Crest subdivision reviewed
by the county commissioners?

A I don't recall exactly.
Q Was it during your tenure as a commissioner?
A Yeah. Oh, yeah. And Dale was on the board, so

somewhere in the last thee ygars.

Q And do you recall where that subdivision was
located?

A Oh, yeah.

L4
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Q Okay. And again, this is January 1, '08 to
June 1, '08.

A Yes.

Q Okay. Now - and we'll - after lunch, we'll
get into the staffreport in greater detail. But as a
general proposition, it's true, is it not, that plarming
staff thought that the North Shore Ranch subdivision
application could be approved with conditions and remain
consistent with the county subdivision regulations and
Title 76; true?

A Let's rvait till after lunch. We'll look at the
staffreport and see.

MR. PERRY: Move to strike as

nonresponsive.

Q @y Mr. Perry) Do you understand my question?
A I understand it. I'm saying if we have the

information available, let's look at it, rather than me
speculating about what was in the staff report a year
and a half ago.

Q Well, if you don't have any memory, that's
fine. You can just tell me I don't rocall. But my
question is, do you recall what the opinion was
essentially proffered by tle final staffreport?

A No, I don't recall.
Q No recollection at all.
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r Q Where is it?
2 A South oflakeside.
3 Q Is it on the water?
l A I don't believe any portion of it touches the

water; no.

Q How close to the waler is it -
A Up in the hills.
Q - do you recall?
A Mile.
Q And that was approved, wasn't it?
A Over my objection, yes.

Q But it was approved, was it not?
A Yes.

Q In - strike the question.
Tuming back to Exhibit 40, I see that there's

an indication made under finding 58, and I quote,

"During the public hearing on March 261h,2008,
additional information was submitted by the United
States Fish and Wildlife Service, Kathleen Burchett.
Significant among these are: l. Breeding waterfowl will
not rapidly habituate to human presence; 2. A buffer
width of 150 yards is recommended; 3. A realignment of
existing equestrian and hiking hails away fiom the WPA
boundary; 4. The trespass of domestic pets, especially
cats, is an extremely serious issue; 5. Insuring that

7

9

10

11

L4

15

L7

18

24

25

&1ir- | ilirr! p { ili) (23) Psge 89 - P.ge 92



10

Page 93

the easement/buffer is established and implemented
during the initial plat (not final plant) to minimize
disturbance to wildlife utilizing the WPA," close quote.
Have I read that conectly?

A You did.
Q Now, this issue about pets, in the time that

you've been a commissioner in Flathead County, it's
true, is it not, that subdivisions are regularly
approved with homeowners' covenants incorporating the
Fish, Wildlife & Parks document Living With Wildlife.

A I believe that's true.

Q And that's been customarily - that requirement
has been customarily applied as a condition to a number
of subdivisions that have been approved during your
tenure as a commissioner; correct?

A Approved as a condition, incorporation ofthe
Wildlife & Parks recommendations?

Q Yes, Living With Wildlife.
A Well, you referred to two different things. I

need clarification. You talked about the covenants.

Q Yep.
A Are you talking about to what's incorporated in

the covenants?

Q Let me rephrase the question. Thankyou for
pointing that out. That was poorly worded.
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r (Deposition Exhibit No. 44 marked for
z identification.)
3 Q (By Mr. Perry) Sir, the document marked as
4 Exhibit 44 to your deposition, I'd ask you to take a
s read through that document, and I'll ask you a couple of
e questions.
z A Okay.
s MR. PERRY: And I suggest to you,
9 if - apparently you lack knowledge on this. But USFWS

10 does own the Flathead WPA. I think we can stipulate to
11 that.
12 MR. MCCORMICK: Sure.
13 MR PERRY: On one of the few things we can

tl agree upon, perhaps.
r.s Q (By Mr. Perry) And the letter tlat's been
1c marked as Exhibit 44 to your deposition, you've
tz obviously seen this letter before, or scanned it anyway;
ls right?
19 A Correct.
20 Q And fair to say that this April 22,2008letter
r r from Kathleen Burchett, complex manager at the Benton
22 Lake Wildlife Refuge, employee of the United States

2 3 Department of Interior, discusses the North Shore Ranch
zl project; true?
2s A It does.

4

5
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In the time that youVe been a commissioner,
it's true, is it not, that subdivision applications have
been approved that included Fish, Wildlife & Parks
Living With Wildlife conditions.

A Okay; now, Im still not clear. Been approved
with those as conditions as a part of subdivision
approval for preliminary plat?

Q As a -as a covenant.
A As a covenant.

Q As a covenant.
A It may be, as a matter ofcourse. Covenants

aren't a part ofmy consideration, because they're
unenforceable by the county -

Q Richt.
A - can quickly be changed. So there probably

have been subdivisions approved with those covenants.

Q Do you know of any other subdivision or any
subdivision, rather, in your tenure as a commissioner.
that was denied, the application was denied, based upon
any risk ofharm posed by pets that may be kept on the
property in the future ?

A I don't recall.
Q Now, the WPA, the Flathead WPA, that's owned by

the US Fish Wildtife Service; correct?
A I dont know for sure.

l7
l8
19

20
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Q And fair so say that in the second paragraph
she states, and I quote, "Ideally, the Service does not
support additional development next to waterfowl
production area. However, we do suppot the individual
rights ofprivate property owners. The goal ofour
efforts is to minimize impacts to wildlife and other
natural resources while working cooperatively with local
developers," close quote. Have I read that correctly?

A You did.
Q And it's true, is it not, that she goes on to

state - or to describe, for lack of a better word,
mitigation that the developer could bring to bear on
this project; fair to say?

A She does.

Q Okay. And she says, and I quote, "Modifuing
the location of the trail, increasing the buffer width
to at lea6t 150 yards (primarily for safety purposes)
and ensuring that the Service is consulted prior to
construction activities occurring closest to an active
bald eagle territory will assist in minimizing impacts,"
close quote. Have I read that correctly?

A You did.
Q And she goes on to discuss that construction

activities could strategically timed to avoid impacting
bald eagles and other topics or ideas for mitigation

10
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rdth respect to this project; fair to say?

A Yes.

Q And she concludes in that paragraph, does she

not, and I quote, "All ofthese modifications will
assist in minimizing impacts to wildlife and other
natural resources," close quote. Have I read that
correctly?

A Yes.

Q And this was submitted to yow office, the
commissioner's office for Flathead County, the day
before the final hearing, from the look ofthe date at
the top; fafu to say?

A The finai public meeting?

Q The public meeting; lm sorry.
A Looks as if, yes.

Q And you'd agree with me that, essentially,
Katbleen Burchett says that the potential impacts on the
WPA, posed by this subdivision, can be mitigated.

A She says it will sssisf i1 minimizing. That's
her opinion.

Q Okay; that's her opinion. You obviously didnt
believe her opinion, though, in the end, did you?

MR. MCCORMICKs objection; a.gumentative.

Q (Bv l"fr. Perry) Did you believe this opinion in
the end?

L4

\7

20

24
25

Page 99

r Q Okay. But you would agree with me that, in a
2 general sense, this letter stands for the proposition
3 that with modification of tho project, impacts to
4 wildlife and other natural resources could be minirnized.

5 MR MCCORMICK: Objection; misstates the

6 statement in the letter.
z MR PERRY: Well, that's what she says.

8 MR. MCCORMICK: You're pamphrasing what

9 she says.

10 Q (By Mr. Perry) Yeah. I mean, do you agree
rr with that?
L2 A No. It would "assist in minimizllg."
13 MR. pERRy: rr4sskl in minimizing.,r
L4 Want to break for lunch?
ls MR. MCCORMICK: Sure.
r.6 (Deposition in recess from 12:00 p.m. to
17 12:44 p.m.)
1s Q @y Mr. Perry) Referring back to Exhibit 40,
19 the final decision from the county, I note that with
zo regard to the seismic issue, and llljust use that as a
u r shorthand term. You understand what I'm referring to
zz when I refer to "the seismic issue"?
23 A (Nods head.)
24 Q Yes?
2s A Yes.

Page 98

1 A Well, there's a small - not a small. The
z fact - this was submitted April 22nd? And our public
r meeting was April 23rd. Therefore, the public hearing
4 had been held - when was the public hearing; in March?
s Q March 26th.
s A In March. So it would have been inappropriate
? for me to even consider this letter, if I would use it
e in making my decision, because it should be sent back to
9 the planning board for public comment.

10 Q Yet, when we go back to Exhibit 40, and you did
rr use this document.
!2 A Well, they refer to a hearing on Marah26th.
13 Apparently, she presented this at that hearing.
L4 Q And my question is, the statement that the
rs buffer width of 150 yards is recommended, that's
rs contained in this document, is it not, that
rz recommendation?
18 A It is.
19 Q Do you know whether or not it was contained in
20 any other document?
2L A I don't know.
22 Q Do you recall having considered this letter in
zr coming to your conclusions with respect to this
ze application?
2s A No, I don't recall the specific letter; no.

10
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Q I notice on page three ofExhibit 40, there's a
siaternent made under finding nunrber 43, and I quote,

"The impact ofthe proposed subdivision on public healtl
and safety is an elevated risk ofunsafe and unhealthy
single family residential structures because no
comprehensive mitigation technique for building single
farnily residential structur€s in areas with groundwater
within two to 14 feet ofthe surface and soft to medium
stiff consistency clay and silt soils and loose to
medium density sand soils (such as deep foundations with
helical piers or slab-on-grade foundations) is
verifiable by a public entity enforced permitting
process at this time," close quote. Have I read that
correctly? It was kind of a long sentence.

A No; finding 45?

Q 43.
A Oh, okay. Yeah, I'm sorry, I was following

along -
Q That's all right. Maybe I said 45.
A - 45 and it didn't make sense. But it appears

as if you read it correctly; yes.

Q Okay. With respect to the seismic issue, to
you and to Mr. Hall - well, let's take you frrst. It's
true, is it not, that your decision to deny this
application was predicated, in part, upon the fact that

11
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the county had no employee or agent to verifu whether or
not propos€d construction techniques in al area of high
groundwater would be safe.

A We1l, these are our findings, and I agree with
them.

Q Well, that's what I'm asking you. The finding
number 43, Im just asking you what that means to you.

Because what Im getting out offinding 43 is that the
real reason that this application was denied, at least
with respect to the seismic issue, was that there wasnt
a county agent to determine whether or not constructiofl
techniques would be safe. Is that a fair sl.nopsis?

A In part, that finding seems to say that; yes.

Q Okay. And you'd agree with me that the
county's lack of an employee or ag€nt to verifu whether
construction techniques on this property would be safe,

is something over which the applicant had no control.
A Yes.

Q And there's certainly no way for the applicant
to mitigate that, in light ofthe fact that it has no
control over that issue; right?

A Not necessarily, no.

Q What do you mean?
A Well, the fact -- finding of fact number 43

says there's no -- it's unsafe and unhealthy because

11
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r ofa court should you choose to....
2 Q Sure. At any point in time with respect to
: this issue, did you, as the county commissioners, ever
r consider whether or not an independent structural
s engineering firm should have been retained by the county
5 to evaluate the safety of construction techniques?
z A I don't remember any discussion of that
8 consideration.
r Q Okay. You'd agree with me that the applicad

10 in this case lacked the power to create a county
rr permitting process at the time of the public meeting
rz regarding this application; right?
13 A Yes, yes.
1{ Q In your experience as a county commissioner,
1s has the county ever referred out an issue like that to a
re consulting group or to a consultant to evaluate, in the
rz subdivisioncontext?
18 A I dont recall that happening.
19 Q Have you ever been a member of the Flathead
:o Basin Commission?
2L A Iam.
22 Q You still are today?
23 A I am today, unless they've kicked me off in the
2{ last couple of- yeah.

23 Q How long have you been a member ofthe Flathead

7
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there's no comprehensive mitigation technique for
building that, presumably, the applicant could have
presented a case whereby that would have been mitigated.

Q If I could just stop you for a second, though,
because that suggests that that's not what that
paragraph says. The paragraph says not that there's no
comprehensive mitigation technique for building single
family residential structures but that no comprehensive
mitigation technique was verifiable by a public entity
enforced permitting process. Ald read it to yourself,
again, if you need to.

A I guess we just disagree on what that means.
And probably a judge would need to decide whether you or
I are correct.

Q Yeah. Well, I'm asking you what it means to
you. What does that paragraph mean to you?

A Finding 43 says that there's unsafe
unhealthy single family - finding 43 seems very clear
to me as it's stated.

Q Okay. And as it's stated, it's clear that the
paragraph itself links mitigation techniques to a lack,
on the part of the county, of a pemftting process; fair
to say?

A Well, this is a finding that we made. The
shortcomings of that finding, I think, are in the hands

I
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Basin Commission?
A I inherited that with the election to the

commissioner's job, apparently, because I was told
that's what Im on.

Q Okay. And at some point in time, you attended
a meeting or a hearing before the Flathead Basin
Commission in which Marilyn Wood from the Flathead
Lakers attended and discussed the North Shore Ranch
property; fair to say?

A Well, it wouldn't have been a hearing. We
don't conduct hearings in the Basin Commission that I
ever femember.

Q Call it what you will.
A I don't remember that meeting.

Q You don't remember the meeting?
A (Shakes head.)

Q You dont remember the group Flathead Basin
Commission deciding to draft and enter a resolution in
the minutes regarding the River to Lake initiative?

A Not clearly. But if you have information
regarding that, I would - that rnight jog my memory. I
dont attend all oftheir meetings, so I may or may not
have been there during that.

Q Okay. Well, this padicular meeting you

L4
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A Oh, good for me.

Q Do you recall -
A I was thinking I had, yeah.

Q Does that refresh your memory at all,
recognizing that it was a meeting at which you recused
yourself?

A Not really.

Q Okay.
A I mean, I can't remember the location or what

it was in the timeline of events.

Q Okay. How long - well, strike the question.
You've served on the Flathead Basin Commission

since January '05; is that correct?
A Yes.

Q And do they have a lot of meetings?
A Approximatelyquarterly.
Q So four a year?

A (Nods head.)

Q And is it your testimony here today that your
having recused yourself during one meeting doesn't jog
your memory, ia terms of what occurred at that meeting?

A Yes: that's true.

Q Do you recall, in reviewing the North Shore
Ranch project, that the applicant had provided the
county with engineering opinions regarding the safety of

11
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MR. PERRY: Sure, sure.
Why don't we do this? Why don't we move on to

that particular document that I previously referenced,
just jumping ahead a little bit.

(Deposition Exhibit No. 46 marked for
identification.)

Q @y Mr. Perry) Sir, the document marked as

Exhibit 46 to your deposition, I'd ask you to take a
look at it, ask you a couple questrons.

Have you had a chance to read that document?
A I have.

Q Have you seen it before today?
A I assume it was in the packet, but I don't

recall it specifically.

Q Fair to say it's a two-page letter dated
January 25, 2008 from CMG Engineering, Inc., here in
Kalispell, Montana, sent to Carver Engineering and
bearing a Bates stamp FBCC00355-356? Fair statement?

A Oh, lm sorry.

Q A two-page letter from CMG Engineering dated
January 25, 2008; right?

A Yes.

Q And it regards the North Shore Ranch, does it
not?

A Yes. indeed.
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1 construction techniques on the property?
2 A I'd have to look at the report to see what all
g was there. I don't remember the details, exactly.
4 MR PERRY: And just for the record, let me
s correct myself. This is actually a document regarding
5 the sewer issues that had been addressed. And we'll get

7 to that next document.
s MR MCCORMICK: I was just going to ask

9 you.
10 MR PERRY: Sorry to misrepresent the
11 contents of the document.
L2 (Deposition Exhibit No. 45 marked for
13 identification.)
14 Q (ByMr.Perry) Do you recall having reviewed
rs document 45 to your deposition?
16 A Not specifically, but I'm sure it's one I
1? looked at.
18 Q And at the end ofthe day, you, as a
r9 commissioner, didn't have any concerns about water
z o quality at the project; right? I mean, it wasn't one of
2r tho basos for your vote to deny?
22 A I dont think so. But again, we need to look
2 3 at the - if you have the transcript or whatever.
2 4 Th€r€'s been a number of subdivisions, and they kind of
2s run tosether as to which ones.

Page 108

Q And the subject line is described as a
geotechnical consultation and preliminary subsurface
investigation; is it not?

A Yes.

Q And on page two of this document, it's fah to
say that the two engineers who sign it, John Ayen, PE
and Joshua C. Smith, PE, state, and I quote, "CMG
anticipates that foundations will consist of either
shallow foundations consisting of continuous wall and
spread column foundations with possibly grade beams to
add stiffness to the foundations and reduce the risk of
differential settlements, or deep foundations consisting
ofhelical piers or other comparable methods. Montana
Helical Piers installed two test piers on the project
site to evaluate suitability of the soils to support
typical foundation loads. The results of the test pier
installations are attached and indicate that helical
piers will be a viable foundation option in some
locations. We anticipate that foundations will be able
to be consaucted on the native soils in some areas and
that oxoavation bolow foundation level and replacement

with granular structural fill will be necessary in other
areas," close quote. Have I read that correctly?

A You have.

Q Okay. An4 sir, it's true, is it not, that

11.
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with respect to the propriety of potential construction
techniques on the North Shore Ranch property, letters
from the applicant's engineering firm and a letter from
Monta.na Helical Piers was the only evidence available to
the commissioners to evaluate in order to determine
whether houses could be safely constructed on the
property.

A YouVe reviewed the packet much more recently
than I have, so I wouldnt be able to say.

Q Okay. Well, do you recall at the hearing
whether or not there was any evidence adduced, either at
the public meeting or previously, from any other
engineering firm that said that houses could not be
safely constructed on the property?

A Well, we based our decision on the packet that
came to the plaming board with no other additions being
considered. So whatever was in the planning board
documents is what we made our decision based upon.

Q And you'd agree with me that if this were the
only evidence in the record in this particular issue,
and by that I mean whether or not houses could be safely
constructed on the property, then this is the only
evidence that could be considered by the commissioners
in making a determination with respect to any potential
risk ofharm associated with such construction.
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evidence in the record on that issue, impacts on
wildlife and wildlife habitat, the commission would have

no basis to conclude - the Board of Commissionen, that
is, would have no basis to conclude that there was an
adverse impact on wildlife and wildiife habitat.

A Ifthat was the only record?

Q Yes, sir.
A Well, commissioners still have the abiiity to

call into play whatever kind ofpersonal experience they
might have regarding that. And in your hypothetical
situation, if the commissioner happened to live in the
area -- again, we're talking hypothetical - and he or
she was well aware that, in fact, there was abundant
wildlife there that could not be mitigated by the
proposed, then that oommissioner would have the ability
to say Well, you know, that's my finding that it would
have an effect.

Q So it's your testimony that a commissioner, in
rendering a final decision on a subdivision application,
is not limited to the administrative record? Is tbat
your testimony?

A A commissioner brings to any consideration his
or her personal experience, is my testimony.

Q If you can answer the question I asked, though,
which is, is il your testimony that a commissioner, in

14
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r A We made our decision based on the facts that we
z had. I think you're asking me to determine after the
3 fact, and that's going to be up to a judge, I guess.

4 Q No; Ih not trying to ask you to determine
s after the fact. What I'm asking you is, as a
6 commissioner, do you agree with the proposition that if
z there is only evidence supporting an applicant on a
e given issue such as this one, that the commissioners
s can't speculate in tems of determining that this

ro evidence is not competent.
11 MR MCCORMICK: objection; assuming facts

rz not established regarding the letter.
13 Q @y Mr. Perry) You understand my question?
L4 A No, I don't; Im sorry.
15 Q Let me put it another way, a simpler
1G hypothetical.
L7 If, in a given subdivision context, you, as a
ra commissioner, are presented with an administrative
19 record that has only the letter from the applicant's
z o wildlife biologist, and that letter says that this
z r subdivision will have absolutely no adverse impact on
zz wildlife or wildlife habitat - can vou assume that
zr hypothetical for me?
24 A Okay.
2s Q You'd agree with me that if that's the only

10

Page'l'|.2

rendering a final decision on a suMivision application,
is not limited to the administrative record.

A I think I did answer it in that he's linited or
she is limited to the administrative record looked at
through the lens of experience and - ofthe
commissioner and knowledge- I mean, it's the way we
make decisions.

Q You'd agree with me that at a hearing or public
meeting on a subdivision application before the Board of
County Commissioners, tlle commissioners are prohibited

from introducing their own evidence; right?
A Did you say at the public hearing or at a -
Q At a public - the public meeting on the final

decision.
A Frohibited?

MR MCCORMICK: tm goins to object on the

basis it calls for a legal conclusion.

Q @y Mr. Perry) Do you agree or disagree with
that proposition?

A Restate it, please.

Q Sure. At a public meeting at which a final
decision is to be rendered by the Flathead County Board
of County Commissioners regarding a subdivision
application, it's true, is it not, tlat the
commissionen, serving in a quasi judicial capacity, are
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barred from introducing their own evidence.
A As long as you differentiate between experience

ard knowledge and evidence, I would agree with the
evidence part; yes.

Q For instance, I mean, if you have a subdivision
that's coming up for a hearing, you, as a commissioner,

cant go out and drill a well on the property to test
the water; dght?

A Correct.
Q Okay. And you wouldn't be entitled to, you

know - strike the question.
kr rendering a final decision on a subdivision

application, if there are wildlife issues that have been
discussed by a state or fgderal agency and an
applicant's expert, you'd agree with me that a
comrnissioner would be prohibited from going out and
hiring his or her own personal wildlife expert to render
an opinion.

A That would be inappropriate; yes.

Q And you'd agree with me that if there are
geotechnical issues at play, so to speak, with respect
to a padicular subdivision application, that in
evaluating those issues, a commissioner, such as
yourself, is limited to the evidence that's in the
record and presented orally at the planning board or

Page 115

today. IfI could just dot a couple "i's" here, I think
we can avoid a number of documents. I just want to
summarize some testimony.

MR. MCCORMICK: Most excellent.
MR. PERRY: I just want to be clear on the

record, and we can avoid having to go through some of
these documents.

Q @y Mr. Perry) That you did testiff earlier
today before our lunch break that before you voted on
the North Shore Ranch application, you were aware that
FWP and FWS had an interest in either acquiring the
North Shore Ranch property or helping others to do so.

A Yes.

Q Okay. And you also had knowledge that the
Flathead Land Trust and the Flathead Lakers had similar
intercsts aligned with FWP and FWS during that sam€ time
oeriod?

19 A In general terms, I'm -Iguess, yes.

19 Q And I can go through some of the documents if
zo you need to refer.
2L A No, that's what I was going to say, we can look
22 at the record. I'm sure there were letters from each of
23 those organizations indicating such an interest. So I
zr would have read it, but I can't call to mind right now
25 specific letters.
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1 another meeting; fair to say?
2 A Yes.
3 Q Okay. So ifthere's a technical ora
+ scientific issue involved in a particular subdivision,
s you'd agree with me that you, as a commissioner, should
6 not go out and undertake your own independent analysis
z ofthose issues.
8 A I agree.
e (Deposition Exhibit No. 47 marked for

10 identification.)
11 Q @y Mr. Perry) And, sir, just to kind of dot
12 the proverbial "i," this, what I present to you as

rg Exhibit 47, is the December 5, 2007 report from Montana
rr Helical Piers that's referenced in the prior exhibit.
r s And I just wanted to ask you if you recall having seen
16 that document before.
L7 A Not specifically.
18 Q Okay. And you were aware, though, at the time
rr ofthe public meeting on this application, that the
z o applicant had, in fact, provided the county with
z r geotechnical analysis regarding the safety of potential
22 construction techniques on this property.
23 A Yes.
24 MR. PERRY: And I think I might be able to
zs avoid some ofyour document intensive discovery here

Page | 16

1 Q Sure. But in a general sense -
2 A Yes.
3 Q - you have a memory --
4 A With that understanding, yes.

s Q - that they had an interest in trying to
e acquire the property, too.
7 A Yes.
e Q By the way, in going through some ofthe
9 documents that your counsel was kind enough to provide

to to us in this case, I saw some e-mails that referenced

11 something called the Plan Web Account. Are you familiar
rz with that web account here at Flathead Countv?

A No.
Q The Plan Web Account; no?
A First I've heard of it.

MR PERRY: Okay; fair enough.
(Deposition Exhibit No. 48 marked for

18 identification.)
19 MR. PERRY: Sir, the document marked as

2 0 Exhibit 48 to your deposition, I suggest to you, is part
zr ofthe adninistrative record.
22 Andjust for clarification, "the administrative
zl record," when I make that reference, I?n talking about
24 all the documents on file with Flathead County regarding
2s this application; understood?

14
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MR. MCCORMICK: Understood.

Q @y Mr. Perry) S4 the document marked as

Exhibit 48 to your deposition, I know, as you've
testified, you reviewed a number of documents regarding
this project. But I'll ask, once again, is this one
that you recognize?

A Not specifically, but Im sure it was there.

Q Okay. I see ifs Bates stamped FBCC248 at the
bottom ofthe first page. Do you see that?

A I do.

Q Okay. And I'd suggest to you that it is an
e'mail, I guess, printed by B.J. Grieve, originally from
Mark Lorang, to him dated February 28, 2008. And
apparently Mr. - Dr. Lorang is at the Flathead Lake
Biological Station. Are you familiar with Dr. Lorang?

A Heard the name.

Q Okay. And does that ring a bell with you that
he's over at the Flathead Lake Biological Station?

A Yes.

Q And I see he sent an e-mail to B.J. Grieve
dated 2/28/08, and I quote, "Hi, BJ, Attached are
figures that show lake levels for all ofthe USGS data
that I have. There still are some gaps, but for now
this is the best I can do," close quote. Have I read
that correctly?
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r approximately 2896 fer"L.

z A Looks like it.
: Q Okay. And in evaluating this application, the
4 North Shore Ranch application - again, I suggest to you
s tlat this was on file in part of the administrative
e record - do you recall having referred to or relied
z upon this in any way?
g A Im sure it was part ofthe record. I cant
r recall specifically how I used it.

10 Q Okay. And with respect to the data provided
11 here, you'd agree with me that there is no data upon
rz which to predicate an opinion that Flathead Lake is
rr likely to go ovet 2896 feet anytime soon.
14 A This information would indicate that.
t5 Q Do you recall - and I know it was some time
15 ago atrd there were a lot ofdocuments you reviewed. But
1? do you recall whether or not there was any other data
re upon which you relied upon or to which you refered in
rs evaluating this application?
20 A I don't recall any.
2L Q Okay. You don't view - you personally, as a
22 long-standing resident ofFlathead County, you dont
: a personally believe that the lake is at risk for extreme
2a flooding, do you, given the two dams, one at either end
zs of it?

Page 118

A You did.
Q And I see on page two of this document, there's

a lake level - subhourly lake elevations for Flathead
Lake from approximately 1998 through the latter part of
2002. Do you see that document?

A I do.

Q Okay. And fair to say that - assuming the
accuracy ofDr. Lorang's data, the peak lake level
during that time period was approximately 2893 feet. Is
that fair to say?

A Looks like that's true.

Q Okay. And I see on the next page, he provided
daily lake elevations for the period from approximately
1915 all the way up to fiscal year 2000. Doyou see

that?
A I do.

Q And it's fair to say, is it not, that assuming,
again, the accuracy ofDr. Lorang data, that the lake
went over 2893 feet on only approximately five or six
occasions in that hundred-year period.

A Yeah. I dont know ifthe little points are
coming up there, but yeah, that's accurate-

Q And you'd agree with me that the highest lake
elevation ever documented during that entire time
period, approximately eighty to a hundred years, was
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1 A I remember '64, so I wouldnt be able to say
z definitively no.
3 Q 'Sixty-four, though, was what, only a third of
I a foot over the meaq right?
s A Not at my house.
e Q How high was it at your house?
7 A Well, my house wasn't there, but it was all the
s way around it.
s Q And you lived in that vicinity at that time

to when you were seven? Were you seven at that point?
rt A Six. I was going to be seven that year, yeah.

72 Q Six, gonna be seven. And that was an anomalous
13 event, wasn't it? I mean, you've lived here your whole
14 life.
rs A That's what five hundred year floods are, yes,

rs by definition.
L7 Q But Flathead Valley subdivision regulations
xs don't limit dev€lopment with respect to the hve hurdred
rs year flood line, do they?
20 A No.
2L Q And your house that you live in, is actually in
zz the hundred year floodplain; isnt it?
23 A No.
24 Q Just outside?
25 A Just outside.
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Q But within the five hundred year floodplain.
A Apparently so.

Q And all the houses in the river all around you,
they're all in the hundred or five hundred year

floodplains, aren't they?
A No. There's some pretty high benches. They'd

be out ofthe five hundred year. Again, we'd have to
look at maps. That's what we have to use to look at to
make these decisions. It's not my spec - or trying to
remember what happened in '64 when, as you pointed out,

I was six.
Q Right. You'd agree with me, however, having

lived in that area for as long as you have, that there
are a number of houses, anyway, that are in the hundred
year or five hundred year floodplain.

A Yes.
MR. PERRY: I'll try to cull through some

of this, if you'll give me a moment.
MR. MCCORMICK: With all due speed.
MR. PERRY: fm trying to get Mr. Brenneman

out of here to tend to his cows.
THE WTIIIESS: I appreciate that, but take

your time.
(Deposition Exhibit No. 49 marked for

identification.)
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A No, I'm not.

Q I see that the next - the flrst bullet under
that paragraph is, and I quote, "protecting the north
shore of Flathead Lake &om developments by obtaining
funds that can be used to purchase the land on which the

proposed North Shore Ranch development would sit, close

quote. Have I read that conectly?
A You did.

Q And on the next page, you know, in summary, I
see in the second sentence, there's a statement made by
Mr. Fanning, the president ofFlathead Audubon Society,

quote, "The impodant first goal ofthe Project is to
raise the funding needed to purchase the land proposed

as the site ofthe North Shore Ranch development," close

quote. Have I read that correctly?
A You did.
Q You'd agree with me that by the spring of 2008,

it was widely known in the Flathead Valley that
nonprofit organizations, including Flathead Audubon
Society and others, wsre trying to acquiro the North
Shore Ranch land.

A That's probably a safe assumption to make; yes.

Q And that fact, did that exert any pressure on
you to deny this application?

A No.
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Q @y Mr. Perry) Sir, the document marked as

Exhibit 49 to your deposition, I suggest to you another
document part ofthe administrative record with respect

to the Nortl Shore Rarch from Flathead Audubon Society
datedMarch 22,2008. And in the interest of
expediency, I reallyjust was trying to first determine
whether or not you had ever seen this document. I know
youVe seen a lot ofdocuments.

A Same answer; I don't recall it specifically.

Q And I see on page three of this
document -- well, staxting on page two going over onto
page three, the Flathead Audubon Society articulat€s a

quote, unquote, "better alternative for the north shore
ofFlathead Lake-" Do you see that beginning on fte
bottom ofpage two?

A I do; number 4, yeah.

Q And I see that oae pffte things that Flathead
speaks about is that it's a partner in the North Shore
Conservation Project. Do you see that in the pr€catory
language?

A Uh-huh.
Q Yes?
A Yes, I do.

24 Q Are you familiar with what the North Shore
2s Conservation Proiect is?
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(Deposition Exhibit No. 50 marked for
identification.)

Q (By Mr. Perry) By the way, do you have family
here in Flathead?

A I do.

Q You have a wife and children?
A Yes.

Q And they live with you, obviously, on the
river, or near the river?

A Theyle kind of grown up now, but one ofthem
is still there, yes.

Q Okay. And how far is your house from the
river?

A From the main stem ofthe Flathead?

Q From tle closest body of water.
A Oh, I don't know, a hundred feet.

Q A hundred feet.
Sir, let me give you Exhibit 50 for your

review, sir. I suggest to you this is the planning
board's written addendum to the report number FPP07-32

regarding the North Shore Ranch. And I know you may not

remember this, but I would assume that this is a
document that you reviewed in preparing to render a
final decision on this project; true?

A You assume correctly.
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Q And it's true, is it not, that the Flathead
County Planning Board recommended to the commissione$,
you amongst them, on a five-to-one basis, that the North
Shore Ranch project, as amended, be approved; true?

A I don't recall, but we can - yes, the primary
motion was approved on a five-to-one roll call. And
that primary motion was to recofimend approval with
conditions.

Q Okay. And I know it's a tough question, but
I'm going to ask it anyway. Can you approximate for me
on how many occasions you, as a commissioner, have voted
to deny a subdivision application when the plqnning
board has recommended approval?

A I would be speculating, but it's infiequent.

Q Same question with regard to staff. How often
have you, as a commissioDer, voted to deny an
application when planning staffs final report descdbes

or delineates an opinion that the application could be
approved and remain consistent with the subdivision
regulations?

A Again, I dont recall exactly, but I would
think it would be infrequent.

Q Infrequent?
A (Nods head.)

Q Yes?
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not established.

Q (By Mr. Perry) You understand my question?
A I understand your question. I agree with the

objection. You described the planning staffs
recommendation. We haven't discussed what that was at
this point.

MR. PERRY: Well, I can mark it. Happy to
do so. I was hoping to just kind of cut to the chase,
but I'm happy to do go through that.

(Deposition Exhibit No. 51 marked for
identification.)

Q Gy Mr. Perry) There you go; take a read.
A I guess, to answer your question, I can say

yes, that's infrequent. Whether or not that applies to
this application -

Q Well, I've presented you with Exhibit 5 l, which
is the final staff report. And I don't want to ask you
to speculate, so feel free to take your time to read
that document, to the extent you need to, to determine
what their decision was.

A The planning board or planning staffl
Q Planning staff.
A Plaming staff.

MR. PERRY: Can we go off the record for a

minute to sive him a chance to read the document?

t,l

15
L7

18

20

25

Page 126

A Yes, infrequent.

Q So in summary, then, you'd agree with me that
in the five - four years -- over four years that you've
been a commissioner, geez, almost five years now, it's
infrequent for you to vote to deny an
application - subdivision application when the planning
board has recommended approval.

A I'm sure review ofthe statistics would
indicate that; yes.

Q And it's also true that it's infrequent for you
to vote to d€ny a subdivision application when planning
staff have essentially recommended approval with
conditions.

A Was the fust question planning board?

Q It was.
A Okay; I'm sorry, I misheard that. So now

youle talking - well, the answer would be the same.

I'm sure it would indicate.

Q Okay. And so this is kind of an anomalous
event for you, then, wasn't it, to vote to deny a
subdivision application when both the planning board and

the planning departnent had, in writing, indicated that
it could be approved with conditions and remain
consistent with the subdivision regulations?

MR MCCORMICK: obiection: assumes facts
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MR MCCORMICK: Sure.
(Deposition in recess fiom 1:25 p.m. to

1:29 p.m.)

Q (By Mr. Perry) Do you recall having reviewed
this document?

A Yes.

Q Okay. And do you recall, after having reviewed
the document, whether or not it called for denial ofthe
application?

A I remernbered it made no recommendation. And
apparently, somewhat cunory ofitjust now, indicates
there was no staff recommendation.

Q The staffdescribes the six major criteria
under Title 76 with respect to impacts on agriculture,
impact on local services, impact on wildlife, that type
ofthing; fair to say?

A Correct.

Q Okay. And you'd agree with me that with
respect to all ofthose criteria, the evaluation of all
of the six major criteria - and take your time to
review this if you need to - staff did not, in any way,
say that potential impacts were incapable of mitigation.

A Well, I would refer to Exhibit 40 that you
provided that, in fact, these were our frndings and
explains what we found.
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Q I understand what you found. I'm asking

whether or not you understand what plarning staff found.

Because that formed part of the basis of consideration

for your decision, did it not?
a planning staffpresented the findings -

MR. MCCORMICK: Hang on a second.

Objectioq speculation as to what planning staff
intended.

Q (By Mr. Perry) Weli, this document is one of
the documents that you reviewed in rendering a final
decision on this application; right?

A Right.

Q And it's one ofthe documents upon which you
relied; right?

A Correct.
Q And this document doesn't substantiate your

decision to deny this application, thougb, does it?
A That's your opinion, not mine.

Q Can you - take your time. Can you point out
in this document where planning staff substantiated your
basis - one ofthe bases you relied upon to deny this
application predicated upon the risk ofharm posed by
seismic activity?

A And, again, I'm going to refer to Exhibit 40.
I think youte asking a question that's best determined
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Q That's not what I'm saying. I'm asking you, is
there anything in this report that substantiates your
opinion in that regard, just with respect to the seismic

issue?
A Well, I guess you might want to go off the

record while I read through all these pages, then,

because I don't recall it exactly.
MR MCCORMICK: rage 4?, page48, page 4e,

that discussion is about the information that's in the
record on the groundwater, depth of groundwater, and

structure stability issue.
THE WTTNESS: So in light of that, my

answer would be that yes, there is, in the staffreport.
Page 47,48 and 49? And there may be others, but that,

in particular, is of relevance.

Q Gy Mr. Perry) Okay. And I see that, again,
on page 50, under finding 45 which you and I discussed a

little earlier today, the staff was not so much
concemed with risks ofharm posed by seismic activity
as they were the lack of an ability on the part of the
county to veriry construction techniques. And tlat's in
your final decision, that exact language, is it not?

A It is.

Q Okay. So, again, you know, it comes back to
the issue of a lack of an agent in place at the county
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by a judge.

Q No, I'm not asking about Exhibit 40. I'm
asking about this exhibit. And as it forms part of the
evidentiary record that you are statutorily mandated to
review before rendering a decision, lm entitled to ask
you where, ifat all, your opinion regarding risks of
seismic harm are substantiated by your own planning
staff.

A And, again, I'm referring to Exhibit 40 as the
result of our considerations on the record that was
available.

Q I want to know where it is in this document,
Exhibit 52. I don't want to talk about Exhibit 40.
It's not the issue that I'm inquiring about. I want to
know what, ifany, information in your own staffreport
substantiates your basis for denial predicated upon the
risk of seismic harm. It's a real simple question.

A Well, again, we make our decision based upon
the total record.

Q I understand that.
A This is a portion of it.
Q I understand; this is a portion of it, though.
A If you're saying that there is nothing in here

related to seismic threat, that could very well be the
truth.
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to make that verification.
And let me turn you back to page 48 for a

second. Because I note that staff indicated, and I
quote, "It is worth noting here for consideration that
during the I 990s, Flathead County implemented building
codes and a building deparhnent to enforce these codes.
Flathead County rural building codes and the building
department were abolished after a public vote indicated
a clear lack of support for the program and the
commissioners vot€d to end it. It is therefore
questionable whether the health and safety ofnew single

family residential structures built in rural Flathead
County is a public health and safety concem among
residents." Have I read that correctly?

A Yeah. I didnt follow you right away, but I
think so.

Q So there was a building department in the
county, but it was abolishe{ in the '90s; is that true?

A That's true.

Q And if there had been a building depaxtn€nt in
place during the pendency of the North Shore Ranch
application, one would assume that there would have boen

an agent on behalf of the county to veriS whether
proposed construction techniques were safe.

A Seems a reasonable assumption.
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Q And in light ofthe fact there was no such
agent, this applicant was incapable ofmaking that
demonstration, essentially, because your basis for
denial ofthe application was there's no agent to
veriff; right?

A Itrs true therers no agent to veriry; true.

Q There's nothing that the applicant could do
about that; right?

A As far as there not being an agent to verifu?
Q Yes, sir.
A Not much.

Q So I mean, one of the three bases for denial
here, the seismic issue, really comes dou,n to the lack
of an employee of the county to verifu the safety of
proposed construction techniques; right?

A It's a constraint faced by the applicant. But
it has very little to do with the removal or mitigation
of the actual danger.

Q And that's my question. Because I'm a little
confused, even reading all ofyour documentation.
Because although there's discussion about seismic risks
and the potential for seismic harm, what I see in the
final decision was Well, we're not going to deny it
based on this risk ofharm. What we're really denying
on is we don't have an employee ofthe county who can
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health and safety concem among residents, given the
fact that the commissioners abolished the building
department. I mean, do you agree with that?

A I - restate the question, please.

Q Sure. At the bottom of page 48 of Exhibit 5 I
to your deposition, the planning departnent states, and
I quote, "It is therefore questionable whether the
health and safety ofnew single family residential
structures built in rural Flathead County is a public
health and safety concern among residents," close quote.
Do you agree with that?

A Yes.

Q Reviewing the staffrepod, it's true, is it
not, that the planning staffdoesnt talk about the PP&L
easement at all, do they?

A I don't recall.

Q Well, when you rendered your final decision on
this application, obviously you had considered this
document, as you testified; right?

A Certainly.
Q And ifthe PP&L easement isnt an issue

discussed in this document as a basis -- the existence
of it as a basis or potential basis for a risk ofharm
to public health and safety, to yow knowledge, where
would that issue have come from?
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veriff that their construction techniques would be safe.

And since we don't have that employee, we have to deny
on this risk of harm.

A That's your interpretation ofthe finding. I
wouldn't agxee with that.

Q Why not?
A The existence ofthe harm is the filding. One

way of dealing with that would be to have a building
department that would verifu that these are safe. We
donrt have that in Flathead County, but that doesn't
remove the harm which the goveming body is responsible

for making sure that we dont approve subdivisions that
are, in fact, harmful to public safety and welfare.

Q Okay.
A Or have the potential ofbeing that harmful.

Q And you and I, we discussed your final
decision -- or the county's final decision earlier. And
I guess we can agree on disagree on what the plain
language ofthat provision says. But I guess my
question kind ofboils down to your understanding of
what your own planaing staffwas telling you. Your own
planning staffwas telling you, It's questionable
whether there's a health and safety - whether the
health and safety ofnew single family residential
structures built in rural Flathead County is a public
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1 MR. MCCORMICK: objection; assumes facts

z not in established.
r Q @y Mr. Perry) Wtrere would that have come
4 from; from Mayre Flowers or Citizens for a Better
s Flathead, these other concemed nonprofits?
6 A I remember discussion ofit at the public
z meeting, so we'd need to look at the record to see where
8 that came up to refiesh my memory.
e MR. PERRY: Why don't we do that? Why

10 don't we go to that document.
11 (Deposition Exhibit No. 52 marked for
12 identification.)
13 Q (By Mr. Perry) Commissioners' Joumal.
14 A Exciting reading?
1s Q Oh, it kept me up last night.
1 5 MR MCCORMICK: could I .sk tou somerhing?

L7 MR PERRY: Off the record?
18 MR MCCORMICK: Off the record.
le (A discussion was held offthe record.)
20 Q @y Mr. Perry) The Commissioners' Joumal
zt marked as Exhibit 52 to your deposition. And I know
22 this is something that you probably have on your bedside

zg at home?
24 A No.
2s Q Do you recognize the document?
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r A Yes.
z Q Okay. I see, among a number of statements made

r by yourself and Mr. Hall during the course of the public

4 meeting on the preliminary plat for the North Shore

5 Ranch, you had a number of concems dudng this meeting,

e did you not?
z A Idid.
a Q You were concerned about water quality, were

9 you not?
10 A I was.
11 Q You were concemed about runoff, werc you not?

L2 A Yes.
13 Q You were concemed about communication between

rl surface waters and Flathead Lake, were you not?
15 A I was.
1G Q You had a number ofhydrological and
rz hydro-geological concems.
18 A Yes.
le Q And you voiced them.
20 A I did.
2L Q And I see that the applicant provided, for
u z inquiry to answer questions from yourselfand the other
zl commissioners, his engineers, did he not?
24 A He did.
2s Q Okay. And you had some questions for them, did

Page | 39

1 the applicant.
z A Well, I better read through it, if that's what
3 you want.
+ Q You could scan it.
s A That's what I'm doing, actually.
5 It appears that you are correct, there were no
7 other exp€rts called upon.
a Q And do you recall - Im going to keep asking
s the question. Do you recall whether or not you had

to reviewed any inforrnation before that date from any other

rr engineer regarding this project?
L2 A If it wasn't in our - tlre public record of
u this project, no, I didnt.
14 Q Okay; a couple of comments here made by
r s yourself and Commissioner Hall I'd just like to ask you
15 about. The middle ofwhat is marked as FCP200384, ifs
17 the third page in -
18 A Okay.
le Q - I see that you stated, as codified in the
zo Commissioner's Journal anyway, quote, "Commissioner
21 Brenneman stated that he a$eed with the findings of
zz fact and could live with all the findings proposed by
zr the planning board with the development having some
zl really good things in it; but he doesnrt feel, as a
25 matter ofpolicy, that they could approve a preliminary
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you not?
A I believe I did.
Q Okay. And they answered your questions, did

they not?
A They attempted to, yes.

Q Okay. And there were, aside from the engineers

and scientists provided by the applicant, no other
engineers or scientists who spoke at that meeting; isnt
that true? And feel free to review this document in its
entirety if you need to to refresh your memory.

A Your question was whether or not anybody
besides the applicant's engineers spoke?

Q Yes, sir. with regard to engineerilg issues,
hydrology, hydro-geology, professional engineering,
structural engineering.

A I assume that to be the case. I would have
asked questions ofpeople mentioned in the staffreport,
probably, or related to things I had determined to be a
question in my review ofthe case.

Q And I just want to be clear on the record here
today. 56 01"""" take your time to review this
transcript, ifyou need to. I want to be clear,
howwer, that the only evidence, oral evidence, offered
with respect to sngineering and scientific principles at
the public meeting on April 23, 2008, was provided by
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1 plat on a piece ofproperty that has flood easements on
2 it," close quote. Have I read that correctly?
3 A You have.
a Q It \trould be fair to say that at this hearing,
5 you announced a county policy to deny any subdivision
G application that has a PP&L easement on it; fair to say?

? A No.
I Q Okay. As I often am, I'm confused, then.
9 Because the language in the county's own journal

ro regarding this hearing, states that you don't feel, as a
rr matter ofpolicy, that the county could approve a
rz prelirninary plat on a piece ofproperty that has a flood
t: easement on it. What does that mean. then- if that's
14 not a policy?
15 MR. MCCORMICK: objection; argumentative.

16 Q @y Mr. Perry) What does that mean, then, if
17 it's not a policy?
18 A You're aware of the term "idiom"?
19 Q Iam.
20 A An idiomatic pbrase?

zL Q l-]h-huh.
22 A I could have also said lt's a really dumb idea.
23 But I chos€ to word it a litde more euphernistically and
zl say I think this is poor public policy.
2s Q And you repeatedly referred to it as public
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policy, though, did you not?
A I may have, again, using it idiomatically to

describe This doesnt seem like a good idea.

Q You know, if that were the case, if you were of
that opinion, as you apparently were at the time,
shouldnt that have been a regulation codified in the
Flathead County Planning and Zoning regulations so that
an applicant, such as the Nodh Shore Ranch folks, had
notice ofthis that no application would be approved if
it had a PP&L easement on it?

MR MCCORMICK: ob.lection; speculation and

calls for a legal conclusion.
Q (By Mr. Perry) Do you understand my question?
A I undentand it. It is speculation.

Q How is it speculative?
A It speculates whether or not it's a good idea

to have this in law. Now, it seems to me I could ask
you, wouldn't it be a good idea ifyou buy a piece of
property for development that has an easement saing
Somebody can flood this, perhaps we better do a little
thinking about putting a subdivision here?

Q Every other piece of property on that whole
lake is subject to that same easement. But yet, you
folks have approved multiple subdivisions within the
easement aside from this one. You're aware of that. are
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denied. In the fifth paragraph down, you state, and I
quoie, "Brenneman said that as a matter ofpolicy, he
didnt think the county could approve a preliminary plat
that had flood easements attached to the property,"
close quote. Do you recall having made that statement?

A It's right here in the minutes. Yes, I made
that statement in the public meeting.

Q And you made it again to a reporter, did you
not?

A No.
Q You weren't interviewed?
A I don't think so. I think he made these

statements from -- he was there at the meeting, I
assume. Well, we can look and see, can't we? Assuming
that she got everybody that came in. Mike attended most
of our meetings. He was pretty good that way.

MR. MCCORMICK: He's not on the list.
THE WITNESS: He's not on the list.
MR PERRY: He's not on the list.
THE WITNESS: The room got pretty tull, and

so the clipboard possibly didnt get around to
everybody.

Q @y Mr. Perry) Okay. This statement that
you've made, at least on one occasion, the hearing - or
the public meeting that, as a matter ofpolicy, you
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you not?
MR MCCORMICK: objection; assum€s facts

not established.

Q @y Mr. Perry) Are you aware of that?
A lt's your statement. It's possible itrs true.

lm unaware of the scope ofwhat you suggest has been
done.

Q You're aware ofthe fact that this is the only
subdivision in the history of this county that has ever
been denied predicated upon the fact that it's subject
to the PP&L easement. Youte aware of that, are you
not?

A I was unaware of that. That may or may not be
tnrg.

Q You spoke to the newspaper after the denial of
this project. Do you recall that?

A No.
(Deposition Exhibit No. 53 marked for

identification.)
Q (By Mr. Perry) I show you a document that was

received by my o{fice from the United States Fish and
Wildlife Service on a Freedom of Information Act
request. They had a copy of a two-page article from the
Daily Inter Lake. And I see tlat you're quoted with
regard to the North Shore Ranch subdivision having been

10
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don't think the county can approve a preliminary plat
that had flood easements attached to it, have you had
occasion since then to entertain ary application before
the Board of County Commissioners that had a flood
easement attached to it?

A None that I'm aware of.
Q To your knowledge, before this denial on April

23rd, 2008, had you ever denied any other projoct on the

basis ofthe existence ofthe PP&L easement on tlte la.nd?

A None that I recall.

Q I see that on the second half of the first page

there's a statement by -
A Are we on 52 now?

Q Wete on 52, yeah, the report. I'm sorry; 53.
Itm sorry.

A Oh, the Inter Lake report?

Q Yeah, the Inter Lake report. I see there's a
statoment made by Eric Mulcahy, one ofthe engineers on
behalf of the applicant, quote, "The easement is not an

issue. Even ifthere was a five hundred year flood, our
houses would still be above that. There are countless

subdivisions the county has approved that are as or more

susceptible to flooding than the Norrh Shore Ranch,"
close quote. Have I read that correctly?

A Yes, you did.
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1 Q Do you agree with the proposition that there

2 are a number of subdivisions that the county has already

: approved that are as, or more, susceptible to flooding
4 than the North Shore Ranch property?
s A That's Mr. Mulcahy's opinion. I dont have an

e opinion one way or the other.
z Q So you don't know if that's true or not.

s A I don't know; no.
s Q Okay.

10 Further on down, Josh Smith indicated, during
rr the course ofthe hearing -- we can look at his
12 testimony in the Commissioner's Joumal as well -- that

rr if an earthquake did hit the area" settling of two to
t{ six inches could occur. Do you recall his having stated

1s that during the couse of the public meeting?
15 A Not specifically.
L7 Q Whatever he said, that would have been the only
re engineering evidence that you had at that meeting,
19 though, right, to the extent that there were no other
zo engineers who spoke; correct?
2L A I believe we reviewed that and established
22 that; yes.

23 Q On page 385, which is the fourth page of
2{ Exhibit 52, I see Josh Smith, as indicated by the
2 5 county's Commissioners' Joumal aq'way, stated, quote,
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added that agoncies have had plenty of time in working
with land trusts in striking a deal and have not come
forward with a deal and questions why," close quote. Do
you see that indication?

A I'm sorry; I didn't pick that up. How far down
are you?

Q Ifs like the fourth para$aph down. It's a
two-line paragraph starting with "Chairman Hall."

A Okay; I got it, now. Yes, you appear to have

read that correctly.
Q Wly was Chairman Hall talking about land trusts

striking a deal during the course ofthe hearing, the
final public meeting, the time for a decision to be made

on this application?
MR" MCCORMICK: objectiory foundation.

Q @y Mr. Perry) Do you know?
A I believe you're talking to Chairman Hall.

That would be a good question for him, maybe.

Q And my question to you is, do you have any
understanding as to why he talked about what is clearly
irrelevant to the scope of inquiry?

A No.

Q I see at the bottom ofthat page you stated, as

articulated in this document anyway, quote,

"Commissioner Brenneman noted that desoite efforts bv
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"...nine borings were done on the property and that
liquefaction is a concem in the upper 50 to 100 feet of
soil, and once it is below that, it is determined that
it doesnt really happen. He then noted that in a
residential neighborhood it would not swallow up the
hones, however, if it is not mitigated they would end up
with settlement," close quote. Have I read that
correctly?

A Yes.

Q So fair to say that at the
commissioner's -- the public meeting on this
application, the only engineer to speak to the issue
said that even ifthere were a design level earthquake,
the houses wouldnt get swallowed up, they'd just
settle?

A Appean to be his opinion; yes.

Q Can you point out to me in this document any
countervailing opinion offered by anyone at the meeting?

A That disagrees with the technical testimony of
Josh Smith?

Q Yes, sir.
A No.

Q Now, I see in the middle of the page on the
last page of Exhibit 52, your colleague, Mr. Hall,
statd and I quote from Exhibit 52, "Chairman Hall
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the developers, there are adverse impacts that cannot be
mitigated. And the fact that as a matter of policy we
cannot approve a subdivision on lands that they have a
legal easement to flood. And as was pointed out by
Chairsran Hall earlier, there is no guarantee that
Flathead County would not be sued ifthe land were to be
flooded," close quote. Again, you used the word
"policy'' during the course of the hearing, did you not?

A I did.
Q And it was your opinion, was it not, that none

of the impacts could be mitigated, none of the potential
impacts posed by this subdivision could be mitigated?

A It says "there are adverse imfacts that cannot
be mitigated." That's my opinion.

Q Are there - are they all - well, strike the
question.

In the denial, three major areas are identified
as bases for denial; seismic/liquefaction issues, the
existence of the PP&L easament, and potential impacts on
wildlife and wildlife habitat; correct?

A Whateverrs contained in Exhibit 40, yes.

Q Are those what you were discussing in Exhibit
52 as adverse impacts, on the last page of Exhibit 52?

A They arent defined in Exhibit 52, but
it's - Exhibit 40 summarizes my concerns; yes.
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Q And Im just trying to clarifu. These adverse
impacts that you reference in Exhibit 52, is it all of
the adverse impacts you describe or which are described
in the denial letteq or is it some subset of them?

A No. it's all of them.

Q It's all of them.
A Cumulatively, yes.

Q So all ofthe adverse impacts upon which you
predicated denial, "you" being the Board of County
Commissioners, they were all, in your opinion, incapable
of mitigation.

A Suffrcient mitigation, yes.

Q I see after you made a motion to deny the
preliminary plat, Chairman Hall seconded the motion.
Chaimran t auman opposed it, and the motion was caried
by a quorum, after which, Chairman Hall states, and I
quote, "that he hoped the agencies that have been
interested in purchasing the property would not take
this as a sign that they should not" - "that they
should stop their efforts. He tlen noted that the
effort that went into the project was phenomenal," close
quote. Have I read that correctly?

A You did.
Q Do you know, again, do you have any

understanding as to why Chairman Hall, at the conclusion
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23rd, you knew that these nonprofits wanted to purchase
or help others to purchase the property.

A I was aware. But more importantly, the
applicant has the right to have the decision rendered
that he has asked for on that date.

Q No, I understand. In terms of the delaying of
the application, I understand your testimony in that
regard.

I guess one question I would have, just as a
follow-up, did any ofyou, the commissioners who were
involved in discussing this application -- rendering a
decision on this application, did any of you ever
discuss, as a concem, any adverse impact on
conservation efforts in the north shore area that
approval would represent?

MR. MCCORMICK: objcction; foundation.

Q (By Mr. Perry) I'm sorry; your answer?
A No.
Q We know during the course of that hearing, as

adiculated - or strike the question.
We know during the course of the hearing on

April 23rd, 2008, that Chairman Hall made some
statements into the record about seismic issues. Do you
recall that?

A I do.
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Page 150

of the meeting after the application had been denied,
stated, in words or substance, that he hoped that the
agencies that had an interest in purchasing the property
would not take this as a sign that they should stop
their effrorts?

A I have no idea.

Q Did you ever have any discussion with Chairman
Hall about that issue, the Flathead Land Trust or
Flathead laken or other gtoups wanting to purchase this
property and what, if any, bearing that had on the
subdivision review process?

A I don't recall any.

Q Okay. So fair to say you and Chairman Hall
never had a discussion during the course of which either
ofyou said, in words or substance, If we allow this
application, it will stand in the way ofnonprofits
attempting to buy it to tum it into conservation land?

A We never had that conversation.

Q Was it a factor at all in your decision-making
process, in terms of voting to deny this application,
that an approval would potentially stand in the way of
conservation efforts on that land?

A Hadn't occurred to me, and it wouldnt be a
consideration if it had.

Q Okay. And, again, thougb, at this time, April
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Q And do you recall that he, himself, had done
some independent research on those issues?

A I believe - well, ifyou say so, he probably
said that; yes.

Q And you and I agreed earlier that that's
completely inappropriate in this context, is it not?

A Depending on the scope of the independent
research.

Q You and I had a discussion a little earlier
about how inappropriate it would be for a commissioner
to go out ard engage in independent scientific research

regarding a project. Do you recall your testimony in
that regard?

A Well, I recall that you asked specifically,
Would it be appropriate to go out and dig holes and
conduct your own research, and I said That seems like
it's crossing over the line. I think you're
addressing - seems as if commissioners may want to make

an effod to educate thernselves regarding matters that
come before them. But your questions were specific to
going on-site to a specific development.

Q I believe I followed it up with a question in
regard to general scientific research. And the record
will reflect whatever your ilnswer was. But I'm happy to
ask it asain.
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You're ofthe opinion, are you not, that it's
inappropriate for a commissioner, considering a
subdivision application, to engage in his own scientific

research.
A Maybe we should go that.

Q If you could just answer the question I posed.

A Well, I think you asked me whether or not it's
okay to submit as evidence scientific research. If, by
"scientific reseafch," you mean I'm going to go and read

an article about liquefaction so I understand what the
term means so I dot't appear stupid in front ofthe
public, that seems reasonable for a commissioner to do.

To introduce that as evidence, I think wete crossing

the line. Does that make sense?

Q I understand the distinction you're trying to
make. However, when a commissioner engages in
independent scientific research and then makes
statements into the record arising out of that research,

he or she is entering evidence at that time, are they
not?

MR MCCORMICK: objection; argumentative,

also calls for a legal conclusion.

Q @y Mr. Perry) Do you agree with that
proposition?

A I agee that it asks me to render an opinion
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find out tomorrow that Mr. Hall is the one who
identifred a:rd placed these documents into the record, I
believe.

My question is, did you ever have a chance to
review either of them in rendering your decision on this

application?
A I don't recall.
Q Any document known to you that migltt refresh

your recollection in that regard?
A Ifyou don't have it, why no, I don't have

anything that I could referatce for you.

Q In the Flathead County documents, whether ifs
zoning or planning documents, it's true, is it not, that
Flathead County has, itself, identified potential
hazards in the county in tenns ofavalanche, blight and

drought, that type of thing?
A I believe that's true.

Q I believe this may be one portion ofthe
document. And, again, this from yow own internal
records, so I got didnt get a complete document. I got

what you provided me.
MR, MCCORMICK: We provided all we had.

MR. PERRY: I'm sure you did. I don't
doubt it. I just wanted to give it context as to why
it's incomplete-
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I'm not qualified to offer an opinion on.

Q Well, you acknowledged earlier today that it's
inappropriate for a commissioner to enter evidence at
the time ofa public meeting on a subdivision
application. You recall your testimooy?

A I do.

Q Okay. Now, I could present this document as a
commissioner into the record as evidence, or I could
read it into the record. I suggest to you there's no
substantive difference. And my question is, in your
opinion, would it be appropriate for me to read this
into the record while it's inappropriate for me to seek
to introduce the document into the record? Is that the
distinction you're trying to make?

A Well, perhaps I failed in trying to make the
distinction. Ald I think that beyond - the distinction
you're asking me to make goes beyond my expertise and
probably needs io be decided by a judge. mether or not
Mr. Hall - that's a question I shouldn't speculate on.

Q Okay. Well, I got these documents here from
your attomey. The/re from the Flathead County
Planning and Zoning Office, as they're Bates stamped by
your counsel. This is a USGS Earthquake Hazards Program

that's also been produced by your attomey from the
Flathead County Plaming and Zoning Office. And we'll
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1 (Deposition Exhibit No. 54 marked for
z identification.)
: Q (By Mr. Perry) Sir, the document marked as

r Deposition Exhibit 54 to your deposition, a multi-page
5 document starting of with caption 6.0 Risk Assessment

s and Hazard Evaluations, Do you rccognize this docum€nt?

z A Not particularly.
8 Q I see at the bottom it says "Flathead County
g 20M," the bottom of the first page. Do you see that?

10 A Uh-huh.
11 Q That's a yes?

L2 A Yes, yes.

13 MR PERRY: Do you know what that would
14 refer to, that stamp? Is that the main book of
rs regulations for the county? Or where is this from?
15 And, Counsel, feel free to chime in here if you
rr know where this comes from.
18 MR. MCCORMICK: You're asking me to
le testiry?
20 MR PERRY: Absolutely.
2L MR MCCORMICK: Ill decline.
22 MR PERRY: Just trying to save time.
23 MR MCCORMICK: It would be pure
24 speculation on my paxt. Lool$ like something that would
zs come -- but obviously I'm about to do that - from

5triri}-|]-$.r*p{itl) (39) Page 153 - Page 156
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1 either the subdivision regulations or, more likely, the
z growth policy.
3 MR. PERRY: I think it's the growth policy.
4 Wel| let me ask you this. Can we stipulate, just for
5 the sake of expediency, that that is a county document?
6 MR, MCCORMICK: oh, I think rhat appears ro

? be, that the first paragraph ofthe first page seems to
s suggest what it's discussing.
e MR. PERRY: Right. And I just had a couple

10 ofquestions on this document. I don't want to tarry
11 long on it.
L2 Q (By Mr. Perry) I see on the first page, table
13 1 -- 6.1, it says "Hazards Identified in Flathead
1a County, Montana." Do you see that indication?
15 A I'm sorry; I was reading something else.
16 Q On the first page, 6.1, table 1, "Hazards
1? Identified in Flathead County, Montana"; right?
18 A Lth-huh.
19 Q And I see the first one's avalanche, then
20 aviation, then blight and drought. It goes onto
zr communicable disease and bioterrorism. dam failure.
22 et cetera, et cetera. Do you know why earthquake isn't
zg referenced at all in this document?
24 MR" MCCORMICK: Objeation; assumes facts

2s not established and actually incorrect. They're
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me, would you not?
A I believe that's correct.

Q And this isnt the only county that has a risk
or seismic activity; right?

A In ttre state or the nation?

Q In the state.
A No. Well, I assume not.

MR. PERRY: And I think perhaps it would be

beneficial to discuss these two documents at once.
Because I think this one may provide some light.

@eposition Exhibit No. 55 marked for
identification.)

Q (By Mr. Perry) Again, Exhibit 55 to your
deposition is, I believe, a document that was introduced
into the administrative record by your compatriot
Mr. Hall, Comrnissioner Hall. It's a USGS Earthquake
Hazards Program document captioned on the fint page

Montana Earthquake History. Do you have that in front
of you?

A I do.

Q Okay. And I see in this document there are a
number ofpages obviously discussing earthquakes and the
history ofMontana. And I don't want to, you know, have
you read the whole document. Ijust have a couple of
questions regarding some ofthe statements made.
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referenced on page 4 1 .

MR. PERRY: Im talking about the table
here.

MR MCCORMICK: You said the document.

MR PERRY: I'm sorry; I meant the table
here.

TIIE WTINESS: That is very speculative; no.

Q (By Mr. Perry) I dont want you to speculate.
I'm just asking you ifyou know why earthquake is not a
hazard identified in table 1 ofthis document.

A No; I don't know.

Q Then I see fudher on in this document, there
is a reference made to earthquake, on page 4 1 , as your
counsel pointed out. It's also referenced on page 37.
But I see that in the discussion - well, let me make
sure you get there. Doyouseepage4l? Do you have
that in front of you?

A Yeah. Well, no, I dont. Now I do; okay.

Q Maybe you couldjust read 6.35 and 6.35.1.
I'll ask you a couple questions.

A All right.
Q There is obviously risk for earthquake in

Flathead County; right?
A Yes.

Q And in all of westem Montana you'd aglee with
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On page 3-34, I see that there's a statement
made by the United States Geological Survey, a federal
agency, and I quote, "As figure 3.3.1-2 shows, the
southwest portion ofthe state is the most susceptible
to future earthquakes. Considering both population
concentration and historic seismicity, Helena and
Bozernan are the most vulnerable locations, followed by
Missoula, Butte, and Kalispell," close quote. Have I
read that correctly?

A I didnt catch up with you right away, but it
appears to be correct; yes.

Q And so you'd agree with me that at least as of
October 2004, the date of this federal geologic survey
document regarding earthquake hazards in Montana, the
United States Geological Survey listed Helena, Bozeman,

Missoula, and Bufte as being at higher risk for a
seismic event than Kalispell.

A That's what it says.

Q And you don't have any reason to doubt that or
disbelieve that, do you?

A No.

Q And sir, aside from the 1964 - I thirk it was
the164 quake here, right, '64 -- '60? What quake did
you refer to earlier today?

A No. I referred to a flood.
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Q A flood; I'm sorry. There was one in the '60s.
I believe it was '64, '69, you were ten or twelve? You
don't remember that one?

A I don't remember that one.

Q Must not have been that big, then; right?
A I don't remember.

Q Okay.
I see on page 3-39, under Earthquake Data

Limitations, there's an indication made by the US
Geological Survey, and I quote, "Fault mapping and

specific local-level hazard mapping (such as

liquefaction) is incomplete across the state," close
quote, Do you see that indication?

A I do.

Q And sitting here today, do you have any reason

to doubt that statement. as of- made as of October
2004?

A No. no reason to doubt it.
Q Okay.

Do you recall, in reviewing this application,
whether or not you saw any evidence or read any reports
or data from anybody that in any way controverted the
two statements you and Ijust reviewed in this federal
document?

A I dont recall.
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r A I'd have to look at the records to see if it
2 ever has. It may have.

r Q And, really, it would just come down to the
4 last nine years. Because as we know from a prior
s efibit that we marked from Dr. Lorang at the Flathead

e Biological Station, in the history ofthe lake, it had
z only gone as high as 2896. You recall your discussion

I in that regard? And I guess my question, realln came

9 down from --
10 MR MCCORMICK: objection; assun€s facts

rr not established.
12 MR PERRY: Well, not established, but it's
rr part ofyour record, not mine.
14 MR. MCCORMICK: You're drawing inferences

1s from that document that I don't think has been
re established.
L7 Q (By Mr. Perry) You do recall Dr. Lorang's
ls document, though?
19 A I remember looking at it, yes. Do you want to
20 look at it again?
2L MR MCCORMICKI My poinr is fte document,

zz as you pointed out, said there are gaps in the records.
23 TnT WTTNESS: And I believe my testimony

zl said yeah, referencing -
2s MR PERRY: That's whv I asked him.
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1 MR MCCORMICK: State document.
2 MR. PERRY: US Geological Survey.
3 MR. MCCORMICK: It's the state of Montana

l MultiHazard Mitigation Plan and Statewide Hazard
s Assessment at the top ofpage 3-39.
d MR. PERRY: But this one's USGS.
z MR MCCORMICK: But that's only the first
I three pages. The following pages are tle State of
9 Montana Multi-Hazard Mitigation Plan and Statewide

10 Hazard Assessment.
11 MR PERRY: I think that's incorporated by
rz reference. as far as I can tell, because I think it's
rs all October 2004. But in anyevent -
L4 MR MCCORMICK: Just mfing sure we're

ls referring to the same document.
15 MR PERRY: No, no, no, no. Thank you for
rz the clarification.
18 Q (By Mr. Perry) In your lifetime as an adult,
19 have you witnessed an earthquake here in Kalispell?
20 A Cant recall one.
2L Q In your adult life since you were eighteen,
22 have you ever seen the lake flood the north shore area?

23 A No.
24 Q To your knowledge since you've been eighteen,
2s has the lake ever gone above 2893 foot?

10
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Q (By Mr. Perry) This application never should
have been denied. You'd agree with that.

A No.
Q In denying this application, did you feel that

you were treating this applicant differently from other
applicants in that area?

A No.

Q You'd agree with me that subdivision applicants
in Flathead County are entitled to fair notice ofthe
subdivision regulations that will be applied to their
application.

A Yes-

Q Since the denial of this application on April
23, 2008. have you done anything in wearing your
legislative hat, so to speak, as a commissioner, to
codiff in the subdivision regulations here in Flathead
that the existence ofa PP&L easement or license on a
particular piece of property will mandate denial of a
subdivision application?

A No.
Q If I came to you today, by "you" I mean the

county, with a subdivision application for a piece of
land that was right on the water, right on Flathead Lake

subject to the PP&L easement, similar soil conditions as

this project, doesn't abut the WPA, though, doesnt have
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that issue, would you vote to deny my projectjust
because it's in the PP&L easement?

MR. MCCORMICK: Objection; foundation
because of the way you began that, asking "If I came to
you as the county." But then my other objection is
speculation, because you're asking a hypothetical.

Q (By Mr. Perry) Do you understand my question?
A I understand your question. And I refuse to

answer those tlpes of questions for anybody in Flathead
County that comes to me, because I believe it would be
inappropriate for a commissioner to give an opinion on
any subdivision until we have th€ application to look
at. Because you give the false impression that Oh, I
talked to a commissioner and he said it was okay.

Q I'm not asking if it's okay, though. Im
asking - you know, strike the question.

One ofthe reasons you denied this application
was the fact that it had the PP&L easement on it; right?

A That was one ofthe factors; yes.

Q Ifthat had been - if you had no - stdke the
question.

Ifthis applicant had no wildlife issues at
all. the land didn't abut the WPA. neither FWP nor FWS
had any concems about the subdivision at a1l and
expressed no opinions on it, if the only similar issue
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1 tone you're taking.
2 MR. PERRY: I'm not taking an angry t6ne.
3 I'm entitled to an answer to the question. Do you want
4 me lo mark the qu€stion and move to compel? I think
5 that's a waste of time.
6 MR MCCORMICK: I rhink it would be a waste

7 oftime, because he's answered the question. He said he
8 canrt answer. He cant give you an answer on that
9 because it's speculation as to a particular item that's

10 not in front ofhim. He answered the question by saying
11 that he answers - let me back up and collect my
12 thoughts.
1"3 You've asked him Would you deny a subdivision
u based on this sole factor? What he's telling you is, I
15 can't give you that answer because my duty is to review
15 the entire record and base it on the entire record- I
17 think that's a fair answer to your question.
18 MR. PERRY: I dont, when we have equal
19 protection and due process claims pending against this
2O County; absolutely not.
2L MR. MCCORMICKi The claim that is pendins

22 doesnrt change the answer that he gives you.
23 MR. PERRY: It entitles me to get an
24 answer, though, which I havent gotten.
25 MR MCCORMICK: You can mark the ouestion
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1 with this application were the existence of the PP&L
z easement, would you deny - would you voie to denyjust
3 predicated on the basis that this land had the PP&L
{ easement on it?
s MR. MCCORMICK: Objection; calls for
5 speculation.
? THT' WITNESS: Again, I make my decision
8 based upon applications that are presented to us, not
9 upon theoretical models ofwhat might be appropriate.

ro MR PERRY: That's not resDonsive to my
question.

Q @y Mr. Perry) I want to know whether or not
the existence of the PP&L easernent, if it had been the
sole issue, would have been basis, in and ofitself, for
you to vote to deny this application.

MR. MCCORMICK: objection; spoculation.

Also object: asked and answered.
MR- PERRY: It hasnt been answered.
MR- MCCORMICK: Hds provided an answer.

You're not satisfied with the answer.
2L MR- PERRY: You call that an answer, Alan;
22 that it was speculative and he doesn't want to answer?
23 You're calliflg that an answer?
24 MR. MCCORMICK: I dont believe your
2s question to me is appropriate, certainly not an angry

14
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t and make a mofion to the court to compel. I dont agree

z with that. I believe he's given you the answer that
: he's capable of grving you. I don't believe for a
4 second ihat he's avoiding giving you an answer. I think
s he's giving you an accurate and honest answer to the
e question as you posed it.
? MR PERRY: I'm entitled to ask him whetler
s or not a similafly situated piec€ ofproperty subject to
9 the PP&L easement would be denied based solely on that

10 easement. That goes to the heart and soul ofthe equal
u protection claim in tlis case.

L2 MR. MCCORMICK: What you're entitled to is

13 ask the question you want and get an answer from hirn.
t { Ifhis answer is You're asking me to speculate something

15 I canrt speculate to because I don't have the full
16 record in fncnt ofme, that's the answer you get.

L7 MR PERRY: Mark all those questions,
r.e please. I will take it to the judge. And I'm going to
19 look for fees.
20 MR MCCORMICK: Call him now.
2r MR PERRY: No, I'm not going to call him
22 now. Ill file a motion, because lm entitled to that
zl answer under 1983.
24 MR. MCCORMICK: I've not inshucted him to

25 not answer the question.
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1 MR. PERRY: You essentially have.

z MR. MCCORMICK: What I've said was I
a believe you've asked and answered the question. You
l said youle not getting an answer. I said I think he's

s given you an answer. It's not the one you want.
MR. PERRY: You objected on the basis of

7 Speculatron.
8 MR MCCORMICK: lf you would lik€ to ask

9 him again, I'll -I'm not going to stand in the way. I
ro haven't stood in the way. IVe noted for the objection,
tt as you required me to do -- noted for the record, as you
rz required me to do, that I believe the queslion has been

r.g asked and answered. You took issue with that and

14 started this conversation. IVe not instructed him not
15 to answer the question.
lc MR PERRY: You haven't instructed him to
17 answer, though, either.
18 MR. MCCORMICK: I will - Terance, I have

19 to note, because you've told me, what my objection is,
zo after each one ofthese questions. I did that. Irm not
21 instructing him not to answer the question. We haven't
22 even gotten to the point where he can give an answer. I
za noted for the record that I believe ifs been asked and

z+ answered and that he's given you an answer. lf you'd
zs like for him to answer it again, youle entitled to have
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1 that this applicant has filed federal claims against the
2 county asserting that ils equal protection rights wet€
: violated predicated upon disparate treatment afforded

4 this applicant in comparison to others. Are you awaxe

s of that claim?
e A I amnow.
: Q Never was described or explained to you before
s today?
e A Not in that much detail, no.

10 Q That much detail; okay.
11 Allrieht. You understand, then, given an
12 equal protection -- strike the question.
13 Are you familiar with the Fourteenth Amendment,

14 the equal protection clause?
1s A Lr general terms.
16 Q Youte aware of the fact that citizens in
1? Flathead County are entitled to be treated fairly and
ra evenhandedly by thoir government. You're aware ofthat?
19 A I'm aware of that; yes.
20 Q You're aware ofthe fact that individuals
z r similarly situated in your county who seek relief from
22 the county, whether it be a special permit or
zr subdivision application, they're entitled to be aeated
24 like all others. You'd agree with that.
2s A I do.
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t him answer it again. I think's probably -
2 MR. PERRY: Now, I'm just going to bring it
3 to the judge. I'm just going to bring it to the judge,
4 because it's an equal protection claim.
s MR. MCCORMICK: I rhinl the cout will find

E that you're not continuing to ask him the question.
z MR PERRY: I will bring it to the judge.
a And Im going to have to ask for fees.
e (Deposition Exhibit No. 56 marked for

1o identification.)
11 Q (By Mr. Perry) Sir, let me show you a copy of
12 the Complaint that's been filed in this case. I don't
13 know if you've had occasion to review it, have you?
L4 A Certainly not all however-many papers.

15 Q Did you assist in the preparation ofthe Answer
16 to this Complaint, do you recall?
L7 A No.
18 Q Have you ever seen the Answer that was filed in
r g coud on behalf of the county in this case?

20 A No.
2L Q Have you ever discussed that Answer with any
zz other commissioner?
23 A No.
24 Q Ijust wanted to ask you, before we get into
25 the details ofthis Complaint, whether you were aware
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MR MCCORMICK3 Objeaion; misstates the

law.

Q @y Mr. Perry) You'd agree with me that if
there were another applicant in this county similarly
situated to the North Shore Ranch applicant with similar
soils, similar proximity to the WPA, similar seismic and
liquefaction risks, you'd agree with me that it would be
patently unfair for that applicant's subdivision
application to be approved, whereas the North Shore
Ranch application was denied.

MR MCCORMICK: Objection; calls for a
legal conclusion.

Q @y Mr. Perry) You'd agree with me.
A I would agree if, in every aspect and every

thing, it was exactly the same.

Q Let me ask you this question. This is about a
400-acre parcel of land. Is it your testimony that a
parcel of land half its size that shared the proximity
to the WPA, that had identical soils on the land itself,
would be - would be a different animal, so to spealg in
terms of whettrer or not a subdivision application should
be approved for that parcel?

MR MCCORMICK: Objection; calls for
speculation.

THE WITNESS: I can only offer opinions
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upon projects that have com€ before us with due process

and they arrive at our desk, as this one did, and we
make a decision.

Q @y Mr. Perry) You'd agree witl me tlat it
would be paiently unfair to deny any given application
predicated on the fact that the land at issue is subject
to the PP&L easernent and to allow other applications
that are also subject to that easement.

MR, MCCORMICKT Objection; calls for
speculation.

THT WII\IESS: And the issue, really, in
deterrnining approval or denial, has to do more with
determining whether or not it meets the criteria or it
meets the -- I guess it would be criteria, the mass, the
critical components nec€ssary to quatry for what, in my
opinioq would be under Title 73-3-501 or 504,
unnecessary environmental degxadation for the list of
other concerns, one of which is substantial risk of
flooding.

Q @y Mr. Perry) Okay. Well, you and I went
over earlier today how you considered, at the time of
your decision on this subdivision, that as a matter of
policy, the county carmot approve a subdivision on lands

that have a legal easement to flood. I mean, you said
that in the record ofyour own hearing, your own public
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r could - the height the lake could reach, the Corps of
2 Engineers may not be bound by that. Do you recall that
3 discussion?
a A I do.
s Q Okay. And you and Commissioner Hall -- you
6 expressed concem that this particular property, insofar
7 as it was burdened by a PP&L easement, could be entirely
E flooded. Is that fair to say?
g A I believe we were told that in the public

10 hearing. I mean not the hearing, in our questions
11 during our public meeting.
L2 Q Okay. And so you reached the conclusion, did
13 you not, you, as a commissioner, that there was a risk
u of harm associated with the subdivision of this land
15 because the whole dam piece of land could get flooded.
16 Is that fair to say?
L7 A Yes.
18 Q And that risk was directly and proxinately
1 9 related to the existence of the PP&L easement itself;
20 right?
27 A Corect.
22 Q Now, that risk, as you've described it, posed
2 3 by the PP&L eassment on the North Shore Ranch property
24 to the extent the entire property, as you've said, could
zs be flooded, thafs a risk that would be held in common

10
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meeting.
A And I have subsequently explained what the term

"policy" was used in that reference.

Q No, I understand your equivocation on that. My
question is, with respect to that statement that it's a
policy, whether you want to call it a legal policy or an
idiomatic description, I really don't care. My question
is, having made that statem€nt in a public meeting at a
public forum in front of the citizens of the County of
Flathead, are you here to tell me today that there may
be a subdivision application out there that's subject to
the PP&L easement that you would be willing to approve?

MR MCCORMICK: Objection; speculation.

THE WTTNESS: Very speculative. Again, I
have to see the subdivision application and all ofthe
stuff that goes into it before I can make a decision
whether or not this - I'd approve it or not.

Q (By Mr. Perry) In your discussion in the
Commissioners' Joumal, you speak and Commissioner Hall
spoke about the risk ofharm posed by flooding in the
PP&L easement. Do you recall your discussion in that
regard?

A I do.

Q And you and Commissioner Hall were concerned
that although FERC limited the height at which the lake
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with any other property in Flathead County thafs
subject to that easement, the PP&L easement; right?

A Stands to reason.

Q So you agree with that, do you not?
A Yes.

Q Okay. So ifthis property is at risk for
cataclysmic haxm by flood, so would any other property
that's encumbercd by the PP&L easement; true?

A True.

Q And yourjob as a county commissioner, under
Title 76, is, amongst other functions, to protect the
public health and safety, welfare, ofthe inhabitants of
Flathead County; right?

A Correct.

Q And that's one your prime directives, in a
general sense, as a commissioner; is it not?

A It is.

Q And the welfare of the inhabitants of Flathead
County - do you consider the welfarc of the inhabitants
to, in any way, involve business matters?

A Certainly.
Q The financial well-being?
A Yes.

Q So you'd agree with me that when you viewed
this subdivision at the public meeting and previous to
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that before you made a final decision - made a final
vote on it, one of the factors that you were obligated
to consider was the financial well-being ofresidents in
the county; right?

MR. MCCORMICK: Objection; calls for a
legal conclusion.

TrrF WITNESS: By "financial well-being," if
that means do I have an interest as a commissioner in
the economy ofthe Flathead, my answer is yes.

Q (By Mr. Perry) And you'd agree with me, aside

from all ofthe issues about seismic activity and
liquefaction and these other issues you and I have spent

some time discussing here today, 290 houses on the north

shore of Flathead Lake would have resulted in a lot of
employment for this county, would it not?

A Seems logical.

Q Would have increased the tax base substantially
in ihat vicinity ofthe county, would it not?

A It would have increased the tax base aod
associated services as an expense to Flathead County.

Q You'd agree with me that it would be unfair for
a given subdivision applicant to have subdivision
regulations applied to it io a manner inconsistent with
how those regulations have been applied in the past to
other applicants?
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have notice of that restriction.
A That would seem logical.

Q And you'd agree with me that if the county
intended to prohibit residential construction on any
parcel ofland encumbered by the PP&L easement, then

that should have been codified in the subdivision
regulations in order to provide landowners with
reasonable notice of that development restriction.

A Ifby "the county" you mean it was a decision
ofthe goveming board to do that, then it would be
logical that the process should be followed going
through the planning board, notification, all ofthat,
to make that happen. One commissioner safng This seems

like a poor idea to me, I speak for one-third of
Flathead County. And I'm 17 percent short ofbeing able

to say This is policy. So....

Q Even though you called it "policy" repeatedly;
right?

A Which lve explained to you, and I can do
again, how that was used.

Q No, we understand the semantics.
And you'd agree with me that at and before your

consideration of a subdivision application for a final
decision - strike the question.

You'd agree with me that at the time you
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A Yes.

Q And you'd agree with me that ifFlathead County
intended to enact a substantive restriction on the
ability of a landowner to develop its property for
residential uses, that such a subdivision applicant is
entitled to fair notice of such a limitation.

A There's a policy for public notification of
changes to subdivision regulations. I assume that's
what you're getting at.

Q I am.
A Yes.

Q And there's a process that --
A We're required to do that; yes.

Q For instance, if the county intended to
prohibit residential construction within a hundred feet
of a stream, you'd agree with me tlat that is a
restriction that should be codified in the county
subdivision regglations so that landowners have notice
of that restriction.

A How'd you start the sentence off, again?

Q You'd agree with me that if the county intended
to prohibit construction of any - prohibit residential
construction within a hundred feet of a stream. that
that is a restriction that should be codified in the
county subdivision regulations so that the landowners

L4

1'l

20
2L

10

Page 180

considered this subdivision application for a final
decision, you had general knowledge of the fact that
residential structures can be safelv constructed in
areas of high groundwater?

A They could be; yes.

Q And you'd agree with me that at and before your
consideration ofthis subdivision application for a
final decision, you had knowledge of the fact, in a
general sense, that residential structures can be safely
constructed in areas that are seismically active?

A Safely in the sense that yes, you can put the
house up. Inngevity, I guess, is the question with
earthquakes, isn't it?

Q Just to rephmse my question, Ijust want to
know whether, at the time you considered this
application for a final decision, you had knowledge, in
a general sense, that residential housing can be safely
constructed in areas that af,e seismically active.

A I had the knowledge that they could be - it's
a relative scale. Some are safer than others, depending
on the type of material undemeath the building.

Q And the type of construction techniques.
A Certainly.
Q And you'd agree with me that at tle time you

considered tle North Shore Ranch application for a final
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decision, you didn't have any scientific basis to
conclude that the property was at risk for flooding over
the base elevation of2892 feet, did you?

A Restate that again, please.

Q Sure. You'd agree with me that at the time you
considered the North Shore Ranch application for a final
decision, you had no scientific basis to conclude that
the property was at risk for flooding over the base
elevation of 2892 feet.

A Well, that do€sn't describe accurately the
assessment that I gave to that consideration. It would
be more accurate to say that it represented the
liability to Flathoad County that I felt was unfair to
pass on.

Q To pass on to whom?
A All the taxpayers of Flathead County.
Q If the liability issue were tle issue in that

regard that was driving tbe bus, so to speak, why wasn't
it an issue of -- why wasn't the applicant offered the
right to bond or to indernniS the county, if that
were - if liability were really driving the bus here,
why didn't you bring that up as an issue at that public
meeting, ifthat's the issue?

A Well, by your own suggestion, introducing
evidence at the time of consideration is inappropriate.
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A And I dont know ifyoule suggested mitigatiou
would even be adequate. Thafs your suggestion. The
record doesnt indicate tlat that mitigation was
proposed.

Q With respect to this impact, and we'll call it
an impact, you had indicated that one of the concems
the county had was liability, ifthis residential
development were created.

A Conect.
Q Now, it's true, is it not, that before April

23, 2008, no one at the county had ever advised this
applicant that that issue, that risk of liability to the
county, was an issue that had to be mitigated.

A I have no idea; ask your applicant.

Q I've reviewed all the documents. I suggest to
you it's not in there. And my question to you is, if
that were an issue that you, as a comrnissioner, thought
needed to be mitigated, why didn't you raise it with the
applica:rt at the public meeting and advise the applicant
The county can't take on any liability. You have
structural engineers that say you can build safely.
That may be true. But we dont have an enforcement
agent, we cant veriff your construction techniques,
we're not willing to take on the liability. How do you
propose to mitigate that?
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Certainly we axe - again, we make our decisions based

upon what's in the record.

Q But that would have been mitigation, though.
A It wasn't in the record.

Q But you're entitled to negotiate at that
meeting, with respect to mitigation, are you not? And
havent you done that before?

A We have.

Q If that were the issue, if the county were
really being driven by the fear of liability, it would
have been capable of mitigation through indemnification
by the developer or bonding, would it not?

A You're asking mo to speculate far beyond the
scope ofmy expertise.

Q But, again, although the county had engaged in
discussions and negotiations with other subdivision
applicants regarding mitigation with respect to other
projects, that padicular issue was never raised with
this applicant in order to discuss mitigation at the
Apil 23,2008 public meeting; correot?

A Regarding all ofthe concerns or --

Q The risk of flooding.
A The risk of flooding.

Q And the fear on your part and the county's
part, apparently, of liability.
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A Well, I believe that if you listen to the
recording ofthe proceedings, or maybe it's even in
here, I suggested that the applicant should have
extinguished - should have sought to extinguish those

easements prior to coming up for development, or remov€d

them somehow-

Q I don't beliwe that's in the record. I could
be mistaken. but I dont believe that's in the record
anywhere. So that - are you saying that that's - that
was your proposed mitigation? At the public meeting
when the applicant is going to get a final determination
on his application - its application, you say that the
applicant really should have extinguished the easements

before ever coming to your commission, and that's
mitigation?

A That would address the issue. Again, he hadn't
done that, so we look at the record that we have.

Q RiCht. Right; no, I understand. And I guess

my question is, if that's not raised with the applicant,
the need for mitigation by the planning staff, how is axl

applicant €ver to get notice ofwhat impacts he or she

needs to mitigate?
a y6u're ssking a procedural issue that probably

best would be decided by ajudge.
Q "By ajudge." So you dontknow. Is that what
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yourre telling me?
A I guess, to reword, what youte asking me if

it's my responsibility to tell an applicant, prior to
consideration, Maybe you should address this before we
look at it?

Q No. That's not what I asked you.
A Okay; good.

Q I may ask that next, but that's not what I
asked you.

A The answer's no.

Q My question is, if the planning staff, during
the course of the application running its course, so to
speak, through the county powers that be, ifno one
indicates to an applicant that there's a potential
impact that he or she needs to mitigate, and it's not
addressed in the subdivision regulations, how is an
applicant to get notice that he or she needs to mitigate
some potential impact that's first discussed at the
final hearing on it?

MR. MCCORMICK: objection; speculation,

also assuming facts not established.

Q (By Mr. Peny) Do you understand my question?
A I do. And the applicant was aware of it

because the staff report -- we looked at that. The
staffreport, Exhibit 51, I believe, makes references to
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10

subdivision is acceptable because all lands located
below that level are shown on the preliminary plat as
permanently preserved as open space and will not be
developed." Last finding frnding nurnber 39. "The risk
of flooding will be a potentially negative impact to the
proposed subdivision on public health aad safety because

an event in which Flathead Lake raises up to 2.1 feet
higher that 2892.9 feet (NGVD 29 BFE shown on
preliminary plat) is not unprecedented and such an event
would inundate a portion of the proposed suMivision
designated for residential lots," close quotes. Have I
read those findings correctly?

A Yes.

Q Now, at the time you rendered your final
decision on this subdivision application, you were
aware, were you not, that all of the proposed
residential lots were outside of the hundred vear flood
line.

A Yes.

Q Okay. Is it your position that in order to
maintain public health and safety in Flathead County, in
the subdivision context, that any parcel of land rvithin
the five hundred year flood line is unsuitable for
development?

MR MCCORMICK: Obiection: relevance.
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the concem of the PPL, so - the easements from PPL.

Q @y Mr. Perry) Let's go back to that Exhibit
5 I . Let's tum to page ,14 of Exhibit 5 I which is the
staff report that you just referenced. Thank you for
reminding me to rgtum to that document.

With respect to flood risk, starting on page 44
ofthe extensive staffreport, which is approximately 63
pages long, Flathead County planning staff evaluated the

risk for flood, did it not?
A Yes.

Q Okay. And I see after several pages of
evaluation of FIS data, FIRM data, FEMA, and LOMA
standards, the planning staff came to three findings on
page 46. Do you see those findings?

A Just a minute; yes.

Q Finding number 37, quote "The flood risk to
lots within the proposed subdivision shown as being
within the one percent chance annual flood area on FEMA,
FIRMs are acceptable because final plat will not be
granted and those lots wi.ll not be created unless a LOMA
is granted showing those lots to be above the BFE of
2892.9 (NGVD 29) and therefore outside the one percent

chance annual flood area." Finding number 38, "The
public health and safety risk to all lands below 2892.9
above sea level (NGVD 29) within the proposed
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Tffi WTTNESS: Again, it has to be a

case-by-case basis. And broad speculation about what
may or may not be appropriate is probably dangerous and

a waste of our time.
Q @y Mr. Perry) Not a waste of our time.

Because I have equal protection claims pending and due
process, aad it's all good for me. And I need an arswer
to that question.

Is it your opinion, or was it in 2008, that any
residential land within the five hundred year flood
zone, that line, is not appropriate for subdivision for
development?

MR MCCORMICK: Objection; relevance.

THE WITNESS: Again, I guess I would say il
seems unlikely that all land is. But until you see a
specific proposal, it's not good to comment.

Q (By Mr. Perry) I see, turning back to the
minutes from the final decision on - or the public
meeting on this application, that your own planner, B.J.

Grieve, spoke at the meeting. Do you reoall that, that
he spoke at the meeting?

A I recall he spoke; yes.

Q I see on page three of Exhibit 52,
second - third paragra.ph down, there's the statement

made, and I quote, "Planner Grieve explained that to th€
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best of his knowledge when Kerr Dam was built the owners

(Montana Power Company) went around the lake and

n€gotiated easements on properties that they felt if
they were to raise or lower the lake level, could be

flooded. These were flood easements. He then noted

they have copies ofthese flood easements. Grieve
stated that he received a phone call from PP&L's
attomey in Missoula to notifi him that the easements

existed and that there were three possible ways tle
lands around the lake could be flooded. When he call
Kerr Dam to ask about the operation ofthe dam, he was

told they have a Federal Energy Regulatory Commission

license which prevents them from exceeding 2893 feet

above sea level on the Somers dahrm. He was told in the

event the Army Corps of Engineen were to come and tell
thern differently that they're only held to the FERC
license, not to the Anny Corps of Engineers. The Army
Corps of Engineers has the authority to do what they
deem neoessary for their mardate. PP&L is interested in
keeping the flood easements, because ifthey are
instructed by the Amy Corps of Engineers to allow the
lake level to rise they still hold the easements; even
though their FERC license says they cannot rise above
2893. Ifthey do or it happens beyond their control,
they cannot be sued by the people where the easements
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that there was any risk ofharrn posed by flooding.
Didnt he say that?

A He appeam to give that impression; yes.

Q Was there somebody at the meeting who told you

otherwise?
A Well. he also stated that, to the best of our

understanding, this property - they have an easement to

flood this property.

Q Lrh-huh.
A We dont think it will ever happen, but the

easement remains in effect. That was revealed in
Exhibit 40, is of sufficient concem for me to be one of
the factors that wasn't mitigated adequately.

Q Okay. So your own planner tells you there
hasn't been - the lake hasnl gone above 2893 in forty
years - lm sorry, it hasn't gone - yeah, above 2893.9
in forty-four years. And we know from Dr- Inrang's data

that he submitted to the county, or that was submitted
to the county, that there were only approximately six
events since approximately I 9 1 5 in which the lake
exceeded 2893.9. Yet in denlng this application, you
concluded that flooding ofthis property above that
level posed a very real risk of harm to potential
inhabitants; is that true?

A Yes.
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exist for flooding their property. He then stated the
planning office and county attomeys have reviewed the
easements submitted and have detormined they are legal
and that they do say the land can be flooded. There has

been discussion as to what elevation the land can be
flooded and there is a FERC license that says Kerr Dam
cannot be raised. He further added there are
hydrological issues such as the presence of Hungry Horse
Dam that controls the South Fork, and since Hungry llorse
Dam and Kerr Dam have become hydrologically functional,
there has only been one event that raised the elevation
ofFlathead Lake above base flood elevation (which is
set by FEMA) 2893.9 and the 1964 flood amounted to
2894.29 (above FEMA by .33 feet)," close quote. Have I
read that paragraph correctly?

A I believe you did-
Q I mean, your own planner told you that in forty

years there had been only one event where the lake went
above the 2893 level; fair to say?

A (Nods head.)

Q Yes?
A Yes.

Q Okay. And during the course of that meeting,
your own planner indicated, in words or substance, to
you and the other commissioners, that it was unlikely
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1 MR. MCCORMICK: objection; argumentative.

z And objection; assumes facts not in evidence.
r Q (By Mr. Perry) And your answer was yes; is
4 that correct?
s A fNods head.)
5 Q Im sorry; youVe got to verbalize your answer.
z A Yes.
s Q You'd agee with me that ifs fundamentally
9 unfair for any counly - any Board ofCounty

10 Commissioners to deny any subdivision application
:.t predicated upon the fact that the county lacks an agent
12 to ascertain whether or not residential construction
13 techniques are safe.
14 A It's irrelevant to this case, but I guess, in
rs your hypothetical description, that would seern to be a
16
L7

18
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23
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25

reasonable conclusion.
Q So you'd agree with that proposition.
A Yes, with, again, that it's irrelevant to this

case.

Q To your knowledge, it's true, is it not, that
at no time on or prior to the public hearing on the
North Shore Ranch application, did the cormty suggest an

independent structural engineering firm be retained in
order to make sure that proposed residential
construction techniques at the site would be safe.
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1 A Prior to the public hearing held at the
2 planning board?
3 Q Yes, sir; any - I'lljust ask the question
a again.
s It's true, is it not, that at no time prior to
e April 23, 2008, to your knowledge, did the county ever
z suggest that an independent structural engineering firm
e be retained in order to make sure that proposed
9 residential construction techniques at the North Shore

10 Ranch site would be safe.
1r. A I'm not aware ofany advice being offered like
12 that.
13 Q And you'd agree with me that youle not aware
te of any notice ever having been provided to the applicant
1s in this case that its application could be denied if
15 there isn't or werenrt a county agent available to
17 veriry construction techniques at the site?
ls A Again, the relevance eludes me, but Irm --
19 Q If you could just answer the question, thatrd
2o be great.
2L A The county, I dont ihink, advised that there
22 might be a need for another staffperson for this to be
u: approved, I guess, if that summarizes it. I doubt that
zl was done, nor do I think it's the case. But that's, I
25 guess, not....

10
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applicant, wouldnt you agree, insofar as the applicant
has no control over that issue. There's nothing they
can do to mitigate that problem.

MR. MCCORMICK: objection; assumes facts

not established as well as a legal conclusion.
Q @y Mr. Perry) You'd agree with that, would

you not?
A Restate it.
Q Yeah. I mean, with respect to this county

agont issue and your testimony and the documents we've
gone over describing the disbanding, so to speak, ofthe
building deparfment in this county in the '90s, the need
for input from such a department in the county with
respect to some aspect of a subdivision application, as

was described in the decision in this case. thatrs a
need on the part ofthe county that can't be filled by
the appiicant.

A The case could be made that that lack makes it
more difficult for the applicant.

Q Well. to the extent that the commissioners
decide that a particular project can't be approved
because there isn't a county agent who can verifu the
safety ofthe construction techniques, it makes it
impossible for the applicant, doesn't it?

A Well, that doesnt describe my decision-making
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Q And you'd agree with me that if the county
commission were ofthe opinion that certain
subdivision - or certain residential development could
need evaluation by a county agent with expertise in
construction techniques, that's the type of information
that applicants or potential applicants should be

forewarned of, wouldn't you think?
A There's probably a lot oftlings that

applicants should be forewamed ofwhen proceeding with
applications in Flathead Coutrty.

Q I'd agree with that. lfthe county, as it
opined in this case in its decision, is ofthe opinion
that some construction in the county must be verified or
should be verified for safety reasons, public health and
safety reasons, dont you think county residents and
others who are potential subdivision applicants should
be apprised ofthe circumstarces in which that would be
necessary?

A There certainly are times when more regulations
would make it easier for applicants. And this is
probably an example of one of those times Flathead

County, as referenced in one of the documents, has

indicated that they don't want that. So it makes it a
liule more difficult.

Q And it makes it a lot more difficult for an
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process. So do you want me to comment on your
interpretation ofthe county's lack of - it seems as if
you think that, yes.

Q Well, that's what the written document says,

but we can -- I agree; we'll let ajury deterrnine what
it really means in the end.

My reading ofplain English, though, leads me
to conclude that it was, in fact, the lack ofan agent
who could verifu construction techniques that drove the
seismic bus, as it were in this case, as codified in the
final decision.

And my question is, if - and I know you
disagree with my construction ofthe plain English of
that document, and let's put that to the side.

My question is if, indeed, that is the case,
that th€ county has said We cant allow this application
or any application involving a construction issue if we
don't have somebody to verifu the safety ofthe
construction techniques that are going to be utilized on

a subdivision, that's impossible for an applicant to
mitigate; right?

A Well, as youVe referenced, we disagree about
what that term means. The county sugg€sted that one way

of assessing this would be to have a county building
inspector, which we dont have. That doesn't, in any
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way, in my opinion, negate the need for the goveming

body to assess whether or not this represents a threat

to public safety and welfare.

Q But the lack of - the lack of a county
employee, and the building departrnent that no longer

exists, the absence of that employee, someone who could

veriry the safety ofthe construction technics on a
project like North Shore Ranch, that handcuffs the
applicant in terms of demonsfating that the
construction techniques are safe.

A I guess in the same way it handicaps -- or
handcuffs the county. Because the building inspector
may say There's no possible way to build on this land.

So it's a double-edged sword. And the fact is, we
didn't have the individual.

Q Right.
A That doesn't negate the responsibility ofthe

governing body to make a determination, based upon the

information we have, Does this represent a threat to
public safety and welfare? We made findings as

referetrced in Exhibit 40.

Q And your findings - basically, you conclude
that it does pose a risk of harm to public health and
safety, because you had no one employed by the cormty to
verifo the safety ofthe construction techniques.
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techniques. I mean, am I hallueisling, 6r is it in
both of those paragraphs?

A No, it's there.

Q And I think this is important, obviously. I
mean, these are important issues here. But what I read

here and what I think the planning staff said in their
final planning report from February ofthat same year
is, that it wasn't the risk of harm posed by
liquefaction that really was the problem. It was the
fact that the county didn't have somebody to veri! that
you could safely build there. And that was really the
problan. So given that fact, we need to avoid any
potential risk of harm by saying There is a risk of
harm, because we don't have somebody to verifu the
safety. And I understand tbe logic there. But I think
what you've told me today is that you disagree that
these paragraphs actually say that. Is that your
testimony? And take your time, if you want to read them

again.
A No. Again, your question was on the end of

such a long -
Q Harangue?
A - paragraph. Well, again, your words not

mine. But I lost track ofexactly what you want me to
answer that I havent already answered or tried very
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A No.

Q That's not what you said.
A No.
Q Okay.
A You should have ended it before you started

about "because."
Q Well, we can go back to that document, and

maybe it's wonh tarrying on that for a moment. Because

that's my understanding of your language in that
document. We do know the document speaks or itself, but
I'm just confused as to how you conclude that that
paragraph doesn't say what it says.

Going to page - Exhibit 40, your favorite
exhibit, Exhibit 40, page three.

A Exhibit 40, page 210?

Q Exhibit 40, page three.
A Page three; okay. All right.

Q Now, I see on page tlree - I mean, correct me
if I'm wrong here, but you adopted finding number 43 and
finding number 45, did you not?

A I did.
Q Okay. Now, in both of them, I see there's an

indication made at the end of each of the paragraphs,
that discusses the lack of a public entity-enforced
permitting process that would verifu the construction
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hard to answer before.

Q Earlier, just ten minutes ago, you said, you
know, had this whole seismic issue, it was a risk of
harm and that was one of the bases of denial. But when
I read your findings in the planning staffs report, I
dont flnd that as the basis for a denial, with respect
to this seismic issue. What I find is that planning
staff and the commissioners said There's a risk of harm
here because we don't have a way to veriff, through a

public entity enforced pemitting process, that these
houses are going to be built and are being built in a
safe way.

And my question to you is, am I hallucinating,
or do these two paragraphs actually say that? Because

that's how I read both ofthem and the staffreport.
And you've disagreed with me all day on that?

A No; I was talking about the staff report. But
in talking about this, I see your point.

Q So you agree with my constnrction ofthis,
then.

A I agree that ifs here that it says that
because we lack a public entity enforced pernitting
process, we don't lanow whether or not or how to build in
this area.

Q And because you didn't have that agent or
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construction department to verifu the safety of the
construction techniques, the commission concluded
Because we don't have that person, there's a risk of
harm here and we should deny on that basis. I mean, I'm
just trying to understand your logic.

A There's a risk of hamr there, and we should
deny it; yes, I agree with that.

MR. PERRY: Fair enough. Glad we got to
the bottom of that. It would have kept me up tonight.

All righq we're getting to the end here.
We'll get you back to the cows soon.

MR. MCCORMICK: You keep saying that
through all these depositions.

Q (By Mr. Perry) And you'd agree with me, as you
previously articulated earlier today unsolicited, that a
county commissioner hearing a preliminary plat
application does, in fact, act in a quasijudicial
capacity.

A I believe that is correct; yes.

Q You'd agree with me that it would be unfair to
single out any paf,ticular subdivision application in
order to apply Flathead County subdivision regulations
in a nore -- in a manner more harshly than tley had been

applied to other prior subdivision applications?
A Speaking theoretically?

Page 203

r Q How about Robin Steinkraus?
2 A I don't think so.
r Q Okay. And I thhk I asked you this earlier,
4 but it's late in the day, my memory's fading. Are you
s familiar with the Plan Web Account -6 A No.
7 Q - here at Flathead Count/ No? Do you know
e whether or not thefe's a web server or a web account
9 here, an Intemet account that is utilized by nonprofits

10 to communicate with planning staff?
11 A I'm unaware of one.
L2 Q And ifthere were one here, you'd assume that
13 you'd know about it; right?
14 A I would assume so; yes -- yeah.
1s Q With respect to this padicular project, the
16 North Shore Ranch project, did you, yourself, ever have
1? occasion to read the PP&L flood easements?
18 A No.
19 Q And are you aware, in a general sense, that the
2 o PP&L easement only protects the easement holder from
z r liability up to 2892.9 feet and that the easement holder
zz is liable for damage over that level?
23 A I haven't read the easement.
24 Q Ifyou had known that - assuming that to be
zs true, ifyou had known that while you were looking at

Page 202

1 Q Yes.
2 A That would be unfair.
r Q And you'd agree with me that it would be unfair
I to a subdivision applicant to announce a new subdivision
s regulation at the public meeting before the county
e commissioners.
z A Well, not only unfair, illegal.
e Q And I should have said "armounce and apply." I
s would assume your answer would be the same?

ro A fNods head.)
11 Q Yes?
L2 A Yes.
J.3 MR. PERRY: If I could have five minutes?
14 MR MCCORMICK: Sure.
ls (Deposition in recess from 3:17 p.m. to
L6 3:24 p.m.)
L7 Q @y Mr. Perry) Mr. Brenneman, have you ever
1s been on tle North Shore Ranch property?
1e A I don't think so. Ifso, it would have been
zo way back when Bill Kleinhans was farming it. And that
zr would have been long before I was a commissioner or
zz anything else. And I wouldn't even recall that.
23 Q During the pendency of this application, did
:+ you ever speak with Jim Regnier regarding it?
25 A No.

Page 2O4

r this application and rendering a final decision on this
2 application, would it have influenced your decision at
s all?
4 MR. MCCORMICK: Objection; calls for
s speculation.
6 TEn WITNESS: The fact of relevance of my
z consideration was that the question I asked regarding
e Could this property be flooded? the answer to that
s question was Yes.

10 Q @y Mr. Perry) And you're talking about your
11 discussion with B.J. Grieve or his comments.
L2 A Yes.
13 Q By the way, in the entire time youVe lived in
14 Flathead County, have you ever heard of any individual
1 s on the Eagle Bend golf course or in that residential
16 development having been harmed by any rifle or shotgun

rz fire on the WPA?
18 A No.
19 Q Have you ever heard of anybody outside of the
20 WPA who lives in its vicinity, within three miles,
z t having been accidentally shot by a hunter on the WPA?
22 A Im unaware ofany.
23 Q And do you hunt?
24 A I do.
25 Q Have you ever hunted on the WPA?
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No.

10

Q Do you have friends who hunt on the WPA?
A Can't think of any. I probably do, but they

don't tell me where they go hunting, so....

Q Would you agree with me that the owner of the

WPA would probably be in the best position to analyze

and express opinions on potential impacts on the WPA
posed by residential development in its vicinil/ And
by that I mean USFWS.

A Seems logical.
Q And still, to this day, Ijustwanttobe

clear. In the subdivision regulations for Flathead
County, there is no regulation that states, in words or
substance, that the existence ofthe PP&L easement on

any given piece ofproperty renders it undevelopable or
anl,thing like that.

A I'm not aware of that.

Q Aside from your attomey, before you came to
your deposition today, did you have occasion to speak to
anybody about your testimony today?

A No.
Q Did you ever tour the North Shore Ranch

prope y at any point in time with Marilyn Wood?
A No.

Q Do you know Marilyn Wood?

't1
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1 months after the decision on the North Shore Ranch

2 property; conect?
r A (Nods head.)
r Q Yes?
s A Yes.
e Q And I see on page three ofthe standard
z conditions - oh, and by the way, before I get to that,

s fair to say that this application was conditionally
s approved by the Board ofCommissioners for Flathead

10 County? It says so on page one.
11 A Oh, are you asking me?
L2 Q I was asking you.
13 A Oh, yes, yes.

14 Q And you approved this subdivision. You voted
ls for approval.
16 A I did.
L7 Q And I see on page three ofthis exhibit,
re Exhibit 57, that there's a statement made -- that's on
19 page four, the fourth page in. It says page three at
20 the top. Project-Specific Conditions, paragraph 16,

21 quote, "The following statement shall appear on the face

zz ofthe fural plat: In areas where a high water table is
23 present the construction ofbasements is not advised,"
ur close quote. Do you see that indication?
25 A I do.
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1 A I do.
2 Q Did you ever tour the WPA with her?
3 A No.
r Q Ever been on the WPA?
s A Not that I recall. But in fiftyyears, I may
s have been at some point.
z Q Never can tell.
I Have you ever been on the property abutting the
9 WPA that's a new park or a new proposed park?

10 A No.
11 Q I think it's the Miller property.
L2 A No.
13 (Deposition Exhibit No. 57 marked for
1{ ideotification.)
15 Q @y Mr. Perry) Showiag you the document narked
re as Exhibit number 57 to your deposition, ifI couldjust
1? show you that, ask you a couple ofquestions. First of
ra all, do you recognize that document?
19 A I don't recall it specifically, but it looks
20 familiar.
2L Q Fair to say it's a final decision rendered by
z z the Flathead County Board of Commissioners regarding the

23 Valley Glen subdivision, dated October 15, 2008?
24 A Yep.
2s Q So it would have been some five months, six

10
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Q Do you recall, in a general sense, that this
was a piece of land that was subject to high water
table?

A Apparently so.

Q But I don't see in this decision anywhere any
reference to seismic activity or liquefaction. Do you
know why this application didn't have that concem,
given its high water table?

A I'd have to review the whole - all of the
information presented to me when I made this decision --

Q Okay.
A - to offer an opinion.

Q And I know from your previous testimony, you've

agreed that in your opinion - strike the question.
I believe from your prior testimony, you've

stated that, ill your opinion, the whole county is at
risk for seismic actiyity. And it just struck me as odd
that this particular subdivision with a high water table
wasnt evaluated in light ofthe seismic risk and
liquefaction as was the North Shore Ranch project. And
I just have one final question. Do you have any
understanding or memory as to why that wasnt an issue

that was discussed with regard to this application?
A Well, I cant comment unless we have the whole

application.
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1 Q But, again, you did vote to
2 approve - conditionally approve this application?
r A Certainly did.
4 Q And is that a rarity for you, as a

s commissioner, to vote --
6 A To vote yes.

7 Q - to approve or conditionally approve a
e subdivisionapplication?
e A No.

10 Q No? You'd like to vote no on all of them,
rr wouldn't you, though?
L2 A No. What I would like to do is irrelevant.
13 Q Would it were so.

L4 Do you recall Wachsmuth Estates?
1s A Not particularly, no.
1G Q The last subdivision you and I discussed,
rz Valley Glen subdivision, do you know, in a general

19 sense, where that's located in -
19 A No, I don't.
20 Q You know, I see, tuming back to Exhibit
21 57 - sorry to keep shifting you around. But ifyou
22 tum back to Exhibit 57 and you tum to FCBC page 59,
zr and in particular -
24 A All right.
25 Q - in particular with regard to paragraph 9, I

l0
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A We adopted these findings, so yes.

Q And I see down at para$aph 13 on that same
page, you adopted the finding, quote, "The proposed
subdivision is not in a designated floodplain but is
located in an area ofthe county prone to high
groundwater. To ensure public health and safety a
condition of final plat approval will be that a note
appears on the face ofthe final plat prohibiting the
construction ofbasements in the proposed subdivision,"
close quote. Have I read that correctly?

A You did.
Q So at that time, six months after you voted to

deny the North Shore Ranch project when you considered
the Valley Glen subdivision with respect to high
groundwater, you thought it was sufficient to protect
public health and safety to just have a note appear on
the face ofthe final plat that prohibited the
construction ofbasernents in the subdivision?

A Based upon the infomation that was presented

with this application, we adopted these findings,
including frnding 13; yes.

Q Okay. Obviously at this point in time when you
conditionally approved the Wachsmuth - I'm sorry - the

Valley Glen subdivision, you had no concems whatever
with any risks ofharrns posed by liquefaction on that

L7
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see there's an indication made, and I quote, "Although
depth to groundwater for the subject property and
surrounding area is designated between frve and 25 feet

according to Flathead County GIS data, impacts to the
natural environment as a result ofthe proposed
subdivision would be rninimal because the lots will be

served by public water and sewer and test pit number 1

showed no evidence of groundwater present at eight
feet," close quote. Have I read that correctly?

A You did.
Q Fair to say that you and Mr. Lauman, anyway,

concluded that despite the fact that groundwater was

within five feet ofthe surface ofthe laod, that there
was no risk to public health or safety posed by that
fact?

A Well, these are our Iindings, so I think
they -

Q Yeah. I'm asking you something that's not
strictly confined within your findings. My question is,
even though you and Mr. Lauman concluded that depth to
groundwater for the Valley Glen subdivision, at least in
places, was as high or as close to the surface as five
feet, neither you nor Mr. Lauman concluded that that
fact alone, in any way, constituted a risk to public
health or safety.

14
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property.
A These are our findings that we adopted. The

whole project I dont have before me, so I cant really
comment otherwise.

Q Okay. Well, in your final decision, here, fair
to say nowhere do you indicate or does the staffwho
prepared this document for your signature indicaie that
the cornnissioners were concemed with any risk ofharm
posed by liquefaction; fair to say?

A Without the staffreport, I wouldnt be able to
comment completely, but it appears to not be a part of
the findings.

Q And again, you know, comparing this application
to the North Shore Ranch application, if you, as a
comnrissioner, were going to determine that there was a
risk of harm posed on the North Shore Ranch property due

to the high groundwater, given your testimony that the
entire county is seismically active, it would seem
inconsistent that this application that also describes
high grormdwater was not subject to the sarne concenls.
And I'm wondering ifyou can explain that for me.

MR. MCCORMICK: Objection; speculation,

also argumentative.
MR. PERRY: I don't think it's

argumentative. How is it argumentative? How is that

14
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argumentative?
MR MCCORMICK: You're objecting to me

doing speaking objective, but you're a5king me to
explain how it's argumentative? You inserted into his
phrase that, to you, it seems inconsistent.

MR. PERRY: How is that argumentative?
MR- MCCORMICK: Do we really need to have

this discussion? Ifyou don't agree with my objections,
you don't have to agree with my objections.

MR. PERRY: I didn't think I was being
argumentative. I just warted to know how was I being
argumentative. But okay; I undentand what you view to
be argumentative.

MR MCCORMICK3 You can buy me a beer later

and we'll have lots of arguments.
MR PERRY: I do owe you a beer, too.
MR MCCORMICK: I think you probably do.

Q @y Mr. Perry) I mean, to me, it seems

inconsistent that this one subdivision, North Shore
Ranch, was a subdivision that due, in part at least to
its high groundwater, you. as one commissioner,
detemrined, in your opinion, tlat given the seismically
active nature ofthe county, construction ofhouses on
the property could pose a risk ofharm to people. But
with regard to the Valley Glen subdivision, we have

1l
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A Sandy loam they describe most ofit.
Q Soil similar to the soil described witl respect

to North Shore Ranch; fair to say?
A I honestly don't know.

Q I guess my question is, do you believe that tle
soils in Flathead County in the vicinity of Flathead
Lake, within five miles of the lake, are, in a
geotechnical sense, heterogeneous?

A I'm not qualified to - that's why we have the
experts that we ask questions of.

Q Right,right.
With respect to standard conditions that are

attached to subdivisions that are conditionally approved

in the county, and I kind oftouched on this earlier but
I just wanted to clari$ it for tle record. The FWP
guideline Living With Wildlife, is that not a standard
condition for approval ofa subdivision in Flathead
County?

A I don't think so.

Q Okay.
At present, does the county have any intention

to reform its building department?
MR MCCORMICK: Objection; relevanoe.

THE WTTNESS: I'm unaware of anv intention

to do so.
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essentially the same high water table issue, but there's
no discussion whatsoever of any risk of harm posed by
liquefaction or seismic activity.

And my question is, do you have an
understanding as to why that wasn't an issue with the
Valley Glen subdivision?

A If we want to make an accurate comparison,
again, I would need to have the complete staffreport
from both subdivision proposals and perhaps then we
could have this discussion. There certainly is more
consideration thanjust high groundwater when discussing

liquefaction. Whether or not this is -- I mean, each
subdivision, again, needs to be looked at on its merits.
And drawing a specific instance out and saying Ah-hah,
this appears to be the same as that subdivision,
is - it's irrelevant.

Q Let me ask you a question. Havingbeen a
commissioner for five yean and living in this county as

long as you have for your whole life, essentially, you'd
agree with me that tle soils on the north shore of
Flathead Iake for several miles inland from the lake are

homogeneous.
A I dont know.
Q What tlpe of soil do you have on your property

down by the river? Is it silty loamy soil?

'11

L7

20
2L

23

25

Page 216

Q (BV Nfr. Perry) To your linowledge, while you've

been a commissioner, has any other subdivision
application been denied predicated on the county's lack
of building departnxent or building enforcement officers?

A No.
Q When you considered this application and in

particular, statements that were made at the public
meeting on April 23rd, 2008, what, if any, ofthe
evidence that the applicant brought in support ofthe
application did you find not to be credible?

A I don't recall making a statement that any of
it wasnt credible.

Q I don't believe that you did make such a
statement. Let me ask you the question, though. I
mean, was there any evidence that the applicaat provided
to the county, before the meeting or at the meeting,
that you determined, in your own opinion, was not
credible?

A No.
MR PERRY: I have no further questions.

Tbank you so much for your time today.
Alan, any questions?

MR MCCORMICK: No questions.
(Deposition concluded at 3:47 p.m.; witness

excused, signature reserved.)
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