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r B.J. GRIEVE,
: having been first duly swom to testiry to the truth,
g the whole truth and nothing but the truth, testified
l upon his oath as follows:
s EXAMINATION
e BYMRPERRY:
z Q Good moming, sir.
e A Hello.
o Q My name's Terance Perry. I represent Kleinhans

ro Farms, LLC with regard to the North Shore project. I
rr believe you're familiar with that project.
L2 A Yes, sir.
13 Q I'm going to ask you a few questions here today
tl about your involvement in the project. And during the

ts course ofthe deposition, ifyou don't understand one of
re my questions, just tell me, I'll be happy to rephrase
rz it. If you need to take a break to us€ the men's room
19 or get a glass ofwater, that's not a problem, take a
re break anyime, as long as there's not a question in
zo front of you at that moment.
2L The court r€porter, in order to have an

22 accurate transcript, can only take down verbal
23 statem€nts, so you have to verbalize your answers. You
u l cant nod your head or motion, that type ofthing.
2s Could you please state your full name for the
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1 record.
2 A Brandon Scott Grieve.
r Q And could you spell your last name.
I A G-r-i-e-v-e.
s Q And your date ofbirth?
6 A January l2Ih,1977.
r Q And your current residential address?
8 A 1826 Bluestone Drive, Kalispell, Montana.
s Q And for how long have you lived in Kalispell?

10 A Since July 4th of 2003.
11 Q Two thousand three. Are you originally from
12 Montana?
13 A No. sir.
L4 Q When did you first live in Montana -- move to
15 Montana?
15 A July 4th, 2003.
L7 Q Okay; where did you live before that?
18 A Greenville, North Carolina.
19 Q And is that where you were bom and raised?
20 A No, sir.
2L Q Where were you born and raised?
22 A Just outside of Madison, Wisconsin.
23 Q Can you tell me a little bit about your
zl educational background, starting with where you attended
2s hish school?

Page 7

1 County Plannin g and Zoning?
2 A The assistant planning director.
: Q And to whom do you directly report?
I A JeffHarris.
s Q For how long have you been the assistant to
e JeffHarris?
z A Approximately four years. The anniversary date
e ofmy position is September, so almost exactly four
9 years.

10 Q Almost four years as the assistant to Jeff
11 Harfis?
L2 A As the assistant planning director.
13 Q And was he the planning director during that

entire four-year term?
A No, sir.

Q Who occupied that position before Mr. Harris?
A Forrest Sanderson.

Q And do you know for how long he occupied that
position while you were employed by the county?

A I started work at Flathead County Plaming and
Zoning on March 1st, 2004, and he was the planning
director until the end of 2004.

Q Okay. And so would it be fair to approximate
Mr. Harris's assumption, so to speak, of the position of
planning director to have occuned sometime durhg 2006?
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A I attended high school at Wayland Academy in
Beaver DarL Wisconsin. Then I went io undergmduate at

University of Wisconsin Whitewater, in Whitewater,
Wisconsin. Then I went to $aduate school at East
Caroline University in Greenville, North Carolina.

Q When you graduated from undergraduate, what
degree did you receive?

A Geography, a bachelor of science in geography.

Q And what was your course of study in the
master's program?

A Geography.

Q And you graduated from the master's program?
A Yes, sir.

Q After you graduated from the master's program,
what did you do, if anlthing, do for employment?

A I worked for Smith Surveying & Consulting here
ia Kalispell.

Q And what year would that have been?
A Two thousand three.

Q Two thousand three? And can tell me, are you
currently employed?

A Yes, sir.

Q And where?
A Flathead County Planning and Zoning.
Q And what is your current position with Flathead
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1 Is that about right?
2 A No, sir. Jeff Harris became the planning
s director in - in - it would have been June of 2005,
4 approximately.
s Q June of2005; okay. So you've answered to him
5 since June of2005?
? A Yes.
e Q Okay.
g A And between Forrest Sanderson leaving and him

ro being hired as the director, Johna Morrison was tle
11 interim director. And I answered to her during that
12 time.
13 Q Okay. And during 2007 and 2008, that tine
rl period, were you then the assistant planning director
15 for Flathead County?
15 A Yes, sir.

Q And can you describe for me, in a general

sense, what thai job entails, in terms ofyourjob
responsibilities?

A Supervising the planning staff in terms of
workload and many routine personnel issues such as

scheduling planner on duty, performance evaluations.
Also, many projects to which I'm assigned are projects

that require a degree ofexperience which, due to
turnover, not all the planners have always had. So,
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1 therefore, if there's institutional knowledge which
u would be beneficial to the project, or if there's a

r level of experience which would be beneficial to the

4 project, or ifthe project - yeah. So that's the

s general nature of the work projects I do in addition to
6 the supervising - you might say supervising
z responsibilities.
e Q And I know in this case, with regard to the
g North Shore Ranch project, you had occasion, I believe

ro you did, correct me if I'm wrong, to render some staff
11 reports regarding the project. Is that true or untrue?

L2 A Explain "render" and "staffreports," plural.
13 Q Sure. kt me just show you one and ask you if
14 ifs something that you drafted or had any part in
15 drafting.
16 In front ofyou is Exhibit 51 down in that
rz pile.
18 A Okay.
1e Q Is the document marked as Exhibit 5l dated
20 February l, 2008 captioned Flathead County Planning and

2x Zoning Subdivision Report Number FPP-07-32 North Shore

zz Ranch SuMivision, a document that you wrote?
23 A Yes.
24 Q Okay. And was this a document that you wrote
2 s in its entirety? Or did other staff assist in drafting
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1 any of the sections, or how did that work?
2 A I wrote it in its entirety.
I Q Okay. And in a general sense, since you became

4 assistant planning director, have you had occasion to
s render other staff reports like Exhibit 5 1 ?

6 A For other subdivision projects?
z Q Yes, sir.
e A Yes, I have.
s Q Okay. And Im goingtot ( yourmemorya

10 little bit here today. If you don't know, that's fme.
11 Im just going to ask you some questions about, you
rz know, in the time you've been assistant planning
13 director, can you approximate for me how many
u subdivision applications you've written a staff r€port
rs regarding; your best approximation?
15 A Approximately three dozen.
Li Q Okay. So maybe approximately eight or ten a
re year? Would that be about right, since you became -
19 A No, it couldn't be - it would not be accurate
20 to approximate it that wan simply because when I first
z r started working for the planning office, I was working
u z more with subdivisions than I do now.
23 Q Okay. When did you experience a decline, so to
zl speak, in reviewing subdivisions?
2s A It wouldnt be accurate, necessarily, to say "a

Page 11

t decline in reviewing subdivisions" as much as a reduced

z number of subdivisions, because the subdivisions I did

3 have were larger and more complex.
r Q Okay.
s A Therefore, for example, I have not done a minor
e subdivisions, which is five lots or less, in quite a
r while. I dont remember the last one I did. But--and
e I have not done a subdivision in 2009 at all.
e Q Okay.

10 A But in 2007 and 2008 - I believe in 2007 I did
11 approximately three or four, and in 2008 I did two or
12 three.
13 Q Okay. And would it be fair to say that at some

u point in time while you were assistant planning
rs director, you were assigned the task of evaluating
re larger subdivisions versus smaller ones?
L7 A Not officially.
18 Q Okay; how did that work? Howdidyou-andI
19 don't want to misstate your testimony. I think you said

20 that as time progressed, you were kind ofnot involved
u r so much in reviewing small subdivisions, under five
zz lots, but you were concentrated more on larger
zr subdivisions. And my question is, when did that first
24 Start tO OCCUI?

2s A Soon after becoming assistant diector, the

Page 12

r subdivision - boy, tlat's a difficult question to
z answer specifically because, due to staffturnover
3 throughout my time with the planning office, it has

I always been - the -- correctly describing a mechanism

s by which files are assigned to planners is difficult.
e Because over time, ifa file was -- ifthe other
z plarmers had full workload and I was available, I would
E take a file. If a file was maybe more complicated, Jeff
s would say I would prefer you to work on that file.

t 0 There was no -- there was no standard way of assigning

11 files that was always true tbroughout every year. It
rz was - assigning subdivision files was based on
13 workload, based on perceived complexity of the file, and

14 so it's di{ficult to say with one sentence Here's how
rs it's done.
1G Q Sure; no, I understand. I,etmesee if Ican
rz ask it another way. After you became the assistant
r e planning director, would it be fair to say that if you
rg had time available to you to work on a given project,

20 Mr. Harris would generally assign the larger
z r subdivisions to you for your review?
22 A No.
23 Q No?
24 A Because "larger," larger based on what
zs qualiffing factors such as number of lots, larger in

l lin-1. -Sdriptl'l)
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terms ofpublic involvement or public desire for
involvement? Therefore, it would be difficult to
quantiff it based on the term "larger" subdivisions. It
would primarily be based on, I guess - I understand
your question.

Q Let me see if I can ask it another way.
A Okay.

Q Maybe that wasn't a good question either.
Would it be fair to say that after you became assistant
planning director, ifthere were a complex subdivision,
a term that you have used, would it be true to say lhat
Mr. Hanis generally assigned those subdivisions to you
versus other planning staff for review?

A Not always. Because although the files I was
assigned rere commonly more complex, there were some,
such as Whitetail Pines that I processed in 2008, which
was not padicularly complex. But I had the time
available in my workload to process that subdivision.
Therefore, I offered to take it because other planners
were busy and wero - had items to work on. So I
offered to take it. So you can see from that example
that it's not accurate to say I was always assigned or I
always - you know, it would be fair to say that du€ to
my level of experience, I was utilized for processing
subdivisions.
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r Q How many lots was that one?
z A I don't recall.
: Q More than 300, though?
4 A Yes, I believe it was. That's why I include
s that one is I know that it was very large. It was a
5 very large number oflots. Tree Farm at Whitefish had a
z large nurnber of lots.
a Q And do you recall, in a general sense, in what
e yeaf, you processed the Hungry Horse Villages

ro subdivision?
11 A Hungry Horse Villages was in 2007 or 2008.
12 Because ofthe time involved in processing a

rs subdivision, I cant recall the exact date it was
14 submitted or that I prepared the staffreport or tlat
15 the planning board hearing was held, because that can be
re a long period oftime.
L7 Q Sure.
18 A It can be spread out over a period oftwo
rs years, 2007 or 2008.
20 Q Okay; same question with regard to the Tree
21 Farm at Whitefish.
22 A Two thousand seven or 2008.
23 Q So would it be fair to say that in the '07 to
24 r08 time period, you were processing three complex
zs subdivisions in excess of approximately 250 lots?

Page 14

r Q Okay; fair enough. Fair enough.
z Would you characterize the North Shore Ranch
r subdivision as a complex subdivision?
4 A Yes.
s Q Okay. And this was a subdivision that
e initially sought approval of approximately 3 I 0 lots. Do
r you recall that, in a general sense?

s A Yes.
9 Q Can you tell me, during the time you were

10 assistant planning director, did you process other
tt subdivisions ofapproximately that same number oflots
rz or larger?
13 A Yes.
L4 Q Okay. Can you approximate for me how many
rs subdivisions you processed, as assistant planning
ld director, that involved 300 lots -- 300 proposed lots or
tz more?
18 A Specifically 300 or more?
19 Q In that vicinity.
20 A Two or three.
2L Q Okay. And aside from the North Shore project,
22 can you identifu for me any other large project like
n that?
24 A The one that I worked on around that same time
zs was Hung4r Horse Villages in Hungry Horse.

10
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A I guess it would be more accurate to simply
tell you the subdivisions I worked on during that time.

Q Well, and all I'm really looking at are the
larger ones that you and I had - that you've discussed,
Hungry Horse Village and Tree Farm at Whitefish. And I
know from the records North Shore Ranch was being
processed as well. And I was just trying to sum up your
testimony.

A Yeah. And I'm trying to be as accurate as
possible. And the problem is I don't remembor the exact
number of lots in many projects I worked on. For
example, Spur Wing Creekside in t-akeside. And I know
that was a larger project, but I don't remember the
exact number of lots, unfortunately. So that's why I'm
finding the questions a little bit challenging, because
Im trying to be as accurate at possible.

Q Sure; and I appreciate that. L€t me ask you it
this way. Would it be fair to say that in the '07 to
'08 time period, you were involved in processing at
least three subdivisions over 200 lots, perhaps more?

A Yes.

Q Okay. And among those would be the Hungry
Hone Villages project, Tree FaIm at whitefish and the
North Shore Ranch project.

A Yes. And I don't recall the exact number of
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lots that were in Tree Farm at Whitefish. I remember it
was a clustered subdivision, therefore, it had a large

number of smaller lots with open space preserved. And
it was a planned unit development. For some reason, I
don't think it was around 300 lots, but I know it was a

good-sized project, both in number of lots and acreage.

Q Okay.
A And complexity due to the fact that it was a

planned unit development as well.

Q In the Hungry Horse Villages, do you recall
whether or not that project abutted any waterway of any

type, a lake or river?
A It did.
Q Can you describe that for me?
A It abutted the South Fork of the Flathead.

Q Okay. And do you recall, sitting here today,
whether or not that project was encumbered by the PP&L

easement?
A No. I do not believe it was, because it was the

South Fork of the Flathead. And the PP&L easement to
which you are referring is the flood easement for
Flathead Lake?

Q Yes, sir.
A Miles away from Flathead Lake.

Q Fair enough.

Page 'l8

ln the time that you've been the assistant
planning director, have you ever processed, aside from
the North Shore Ranch application, any other
applications that involved land encumbered by the PP&L
easement?

A Not since I leamed that the PP&L easements
exist.

Q And when did you leam that?
A February 27th, 2008.

Q Okay. And how did you leam that; do you
recall?

A I received a phone call from Sean Morris, who
is an attomey with Worden Thane in Missoula
representing PP&L. And he - the reason I know this
specifically is because I was reviewing some of
my - prior to this, I reviewed some of my -- some of
the records fiom this, including staff reports and
whatnot. And I came across my notes from when I'd
received that phone call. Because I thought to myself I
should make a - I should document this phone call. So

I did document that. And so it was -- that was the
date.

And it was after I had completed my staff
report and sent it out. He called me to tell me four
things, three ofwhich were characteristics of Flathead

Pag€ 'l9

Iake that I should be aware of, in terms of my report
and my research on the proj€ct, and the fourth of which

was the presence of flood easements that were held by
PP&L, if not originally - I don't believe PP&L was the
original. The original in the easernents, I believe, was

Montana Power Company. And he wanted to make me aware

of those easements. And I asked him ifthe subject
property had those easements. And he said he didn't
know, but ifI sent him legal - a description ofthe
property, he would research that. So I e-mailed him on

that same date with a -- the section of my staffreport
that discussed the location of the property, including a

map of the property. And he said he would get back to
me. which he never did.

Q Okay.
A So at that time, I was aware of the

existence -- that was the first I'd ever heard of flood
easements, And at that point I was aware that flood
easernents existed, in his words, on some properties on

Flathead Lake. But at that point I did not know
specifically ifthat property had those flood easements.

Q And did you subsequently leam that the subject
property had those easements on it?

A The first time I saw those easements on the
subject property was when Katherine Maxwell pr€sented

Page 20

those documents at the public hearing.

Q And-
A Prior to Katherine Maxwell presenting physical

copies ofthose documents, during my staffPresentation,
I mention€d to the plaming board what Sean Morris had

mentioned to me on the phone.

Q Okay. And the public hearing before the
plarming board, I believe, was on March 26th, 2008. So

that would have been about a rnondr after you spoke to
Sean Morris?

A Yes.

Q When you spoke before the planning board, would
it be fair to say that you were of the opinion that
mitigation could address any potential risk ofham
posed by the PP&L easement?

A No.
Q Okay.
A The reason I say "no" is because your

question -- I perceive your question to generalize a
vast amount ofdetails. And so, therefore, it would not
be accurate to say -- to summarize it at all that way.

Q Well, let me ask it this way. When you
determined or leamed that the subject property, and by
that I mean the North Shore Ranch property, was
encumbered by the PP&L easement, did you form any
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opinion as to whether or not residential construction
could safeiy occur on that property, given that fact?

A I did not form an opinion on that. I thought
it was not€worthy to present to the planning board for
their consideration.

Q Okay. And after you learned of the existence
ofthese PP&L easemetrts on some properties on the lake,
did you do any further evaluation in terms ofhow many
properties on the lake were encumbered by the PP&L
easement? Did you look at any maps, an1'ttring like that?

A I did not, because those easements - you give
the example of a map. Those easements are not mapped,
to my knowledge. And I did not do my own research
because I had e-mailed Sean Morris. He had said if I
e-mailed him a description of the property, he would let
me know ifthose easements existed on the subject
property. So I did not follow up on it. I waited for
his e-mail.

Q Okay; fair enough.
A I waited for him to contact me back.

Q Since you first became employed by the county
in, I believe you said, July 4th, 2003; is that correct?

A No: March lst. 2004.

Q March 1s1,2004. Are you aware of any
subdivision application that was denied by the county

14
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denied for those reasons. Wildlife and wildlife habitat
is a more general category that I feel has been a topic
of concem for a yariety of subdivisions during my time
here but, unfortunately, I would not be able to
specifically say rl'llich ones. I just know that that is a
topic that is frequently addressed, discussed.
Decisions are made given consideration to that issue in
most subdivisions during my time here.

Q Okay. And let me just clariff my question a
little bit. On the subdivision applications -- or with
respect to the subdivision applications that you
actually processed yourself, do you recall any such
application that was denied by the county commissioners
predicated upon potential adverse impacts on the
Flathead WPA, whether it be wildlife or wildlife
habitat?

A No.
Q Okay. And by the way -
A You said that were "denied" based on --
Q Yes, sir.
A No.

Q And just so I'm clear, I think you testified to
this earlier but I just want to be clear, the proj ects
that you processed, subdivision applications that you
have processed while an assistant planning director, are

l1
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1 commissioners because it was encumbered bv the PP&L
2 easement?
3 A No.
l Q And aside from the North Shore Ranch project,
5 in the time that you've been employed by Flathead
5 Comty, have you ever become aware ofany subdivision
7 application that was denied by the county commissioners

s due to any potential risk ofharm posed by seismic
s activity in Flathead County?

ro A No.
11 Q During the tirne that you've been an ernployee of
12 Flathead County, have you ever come to leam of any
rr subdivision application that was denied by the county
14 commissioners due to any perceived risk ofharm posed by
1s liquefactioD?
15 A No.
L7 Q During the time that you've been employed by
1 8 the county, are you aware of any subdivision application
19 that was denied by the county commissioners due to its
2 o proximity to the Flathead W?A and potential impacts on
zr wildlife or wildlife habitat?
22 A Impacts to wildlife and wildlife habitat is a
23 category that -- the previous two questions, references
24 to seismic activity and liquefaction, are noteworthy
2 5 enough that I would remember if I'd heard of one being

10
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all of those projects projects that were directly
assigned to you by Mr. Hanis? Or how does that work?

A No. Typically, files come in. We accept the
application - the front omce accepts the application.
They do some administrative things with the file, such
as assigning a file number and logging it into their
records. And then, bpically, the files are given to me
to assigrr to the pla::ners. As I mentioned earlier,
assigning workload is typically my responsibility. And,
therefore, if a file comes to my desk which is - which
I think would be interesting, I might take it. ff I
think it is - if it is complex or if I chat with the
director and feel that there's a reason for me to take
it, Itl take it. Or if the other planners are too
busy, or if I perceive that there is a fair distribution
of workload and that workload is very high and my
workload would allow for it, I will take the file. But
tlpically, assigning the files is - all files,
subdivisions, conditional use perrnits, zone change
requests, is done by me.

Q And you processed the North Shore Ranch
application; correct?

A Yes, sir.

Q How did that application get to you for
processing, so to speak?
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A When Annie Thompson, who had the file before
me, she resigned, and Jeff requested that I take the
file.

Q Okay. And I noticed when I went through the
administrative record here, and by that I'm referring to
the documents here at the county regarding this
subdivision, the North Shore Ranch subdivision, there
were a number ofplanners that were involved at various

times on this file; correct?
A Uh-huh.
Q Yes?
A Yes.

Q Annie Thompson being one ofthem; correct?
A Yes.

Q And she resigned, and was somebody else than
assigned to assist in processing the file?

A After Annie Thompson?

Q Yes.
A I was.

Q And did Nicole Stickney Inpez - is that her
name?

A Close enough.

Q Was she involved in processing the flle, as

well, at some point?
A Yes. She - to my best recollection, she was

Page 27

r A Sure. Generally, it would have been the very
z end of2007.
s Q Okay.
l A It would have been around -- I would have

s gotten it around - you might say offrcially taken over

e in about December of2007.
z Q Okay. I'll ask you a tough question now. Can

a you approximate for me all the time, hours, that you
9 q)ent processing the North Shore application; your best

10 estimate?
1r A Hundreds.
L2 Q Hundreds ofhours.
13 A Hundreds, easily hundreds. Itwas--itwasmy
u primary project for all ofmy time from December of2007
ls until the end of March, April, 2008.
lG Q Okay. And obviously you felt - or you had the
1? opinion at that time, obviousln that you possessed the
re necessary skill set to competently evaluate and process

rg the North Shore Ranch application; right?
20 A I was assigned the file, so I determined to do
zr the best I could.
22 Q And let me ask it another way. When you were
23 processing the North Shore Ranch application, did you at
ze any point in time conclude, even just to yourself, that
25 maybe these issues were too complex for you to deal with

l%r" ,S

1 or it was too complex a project for you to be able to
2 competently evaluate? And I'm not suggesting that's the

3 CaSe.

l A No.
r Q Okay; fair enough. So it would be fair to say
e that you felt you had the necessary skill set to
z adequately and competently proc€ss this application.
e A Yes.
s Q And I noticed in going through the voluminous

10 record that's maintained by the county, there was a
rr preliminary staffreport that was drafted regarding this
rz application, back in November of '07. Is that fair to
rs say?
L4 A Defrne "preliminary staff report. "
1s MR PERRY: And that's probably a misnomcr.

r o It was a staff report predicated on an application that
tz was subsequently amended.
18 l,et me mark this as an exhibit.
Ls (Deposition Exhibit No. 67 marked for
uo identification.)
2L Q (By Mr. Perry) Do you recognize the document
22 as the exhibit -- or soon to be marked as Exhibit 67?
23 A Yes, sir. That is Annie Thompson's staff
24 report that she prepared.
25 MR. PERRY: That she pr€pared; okay. And I

Pag€ 26

1 the original planner assigned to the original
z application back in 2006.
s Q Okay. To your knowledge, aside from -
4 A I€t me - I believe at that time, Kirsten
s Holland and Nicole Lopez Stickney were assigned that
e file together because ofits size. At that time, there
z was a briefperiod where we thought assigning two
8 planners to a proj ect might be beneficial if it was a
s larger and/or more complex frle, for tbe sake of

10 teamwork.
11 Q Okay; fair enough.
L2 A We then found out that didn't wo* as well as
rr we hoped.
14 Q Why not? Why didn't that work?
ls A Because two people can't be typing on the same
16 computer at the same time trying to vtrite a staff
17 report. It just came down to eventually one person
rs needs to be the lead plamer on a project. And ifthey
19 request help from someone else, fine.
20 Q Okay.
2L And so do you recall at what point you took
22 over processing this application, the North Shore Ranch
zr application?
24 A A date?
2s Q General - your best approximation.

(7) Prye 25 - Prge 2E
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see that with respect to this subdivision
application - did I give you a copy, Counsel?

MR MCCORMICK: You did not.
MR PERRY: My apologies.

Q (By Mr. Perry) I see with respect to this
staffreport and the prefatory paragraph, the first
paragraph, it references the - obviously, the North
Shore Ranch subdivision proposing to create 290 lots
south ofMontana l{ighway 82 on approximately 367 acres;

fair to say?
A Yes.

Q Yes?
A Based on the document in front ofme, yes, I

would agree with what youte reading.

Q And I see there's some handwriting up on the
top right. Do you recognize that handwriting?

A Yes; that is my handwriting.

Q I got this from counsel representing the
county, Attomey McCormick. And I'd suggest that it was

maintained, obviously, by the county. Itrs Bates
stamped FCPZ00592 on the first page.

MR. MCCORMICK: Just to clarifu for you,

that Bates stamp was done by the county.
MR. PERRY: Okay; fair enough.
MR MCCORMICK: ttafs hov, we received rhe

14
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Q Okay; fair enough.
I see in this document, Ms. Thompson, she does

make a recommendation on the last - second-toJast
page. Or I'm sorry ifs on page FCPZ982 to 983. It's
at the bottom of the page under the title
Recommendation. I see in the concluding several
sentences on FCPZ982, she stated, and I quote, "Staff
finds that with the findings of fact and conditions
recommended, it is possible that these issues may be
addressed by the time of fmal plat approval. Staff
therefore recommends the Flathead County Commission
adopt staffreport FPP0732 as findings of fact and
approve North Shore Ranch subdivision subject to the
following conditions." After which are listed a number
of conditions. Have I read that correctiy?

A Yes.

Q Okay. When you first became involved in
processing the North Shore Ranch application, did you
have any discussions with Annie Thompson, as the
previous planaer on the project, with respect to her
conclusions and, in particular, with regard to her
recommendation of approval?

A I don't recall.

Q Okay; fair enough. And as you've testified, at
least since you've been the assistant planning director,

L4
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r records in tuming them over to you.
2 MR, PERRY: Even better.
3 MR MCCORMICK: I thought you'd like that.

r Q @y Mr. Perry) Fair to say you've seen this
document before?

A Yes, sir.

Q Did you take any part in drafting it?
A None whatsoever.

Q Okay. Did you become involved in processing
this application after this document was created?

A Yes.

Q And I see it's dated November 15, 2007. Would
it be fair to say that you became involved in processing

this application at sometime after November 15th?
A Yes.

Q Now, in the staffreports from the county that
you have written yourself, in the four years that you
were assisting - or have been assistant planning
director, have you had any custom or habit in terms of
recommending or making recommendations regarding
approval of the application?

A I have a custom with regard to the topic of
recommendations in general on subdMsion staffreports.

Q And what is that?
A I don't make them.
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you have a custom, yourself, when you write a staff
report, to avoid making any recommendation in that
regard.

A Since lve been assistant planning director, I
don't think that would be completely accurate, because

my feelings about the topic of making recommendations in
subdivision staffreports has evolved as I have gained
experience in myjob, as rve gained professional
experience, to a point where by 2007 to present, I don't
feel that there is -- I don't feel that -- that I donrt
make staffreport -- that I don't make recommendations
in subdivision staffreports. The reason I clarifu is
because when I first became assistant planning director,
I believe at that time, based on - based on input from
JeffHarris, I was making recommendations, to my best

recollection at that time. So, therefore, there may be

staff reports from 2005,2006 in which I do make
recommendations because, as I said, my thinking about

that topic and my professional opinion on that topic has

evolved and continued to grow over time.

Q Okay. Would it be fair to say that at some
point in time in the four years tlat youVe been
assistant planning director, you came to conclude that
you would not provide opinions regarding approval in
staff reports?
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A Subdivision staff reports?

Q Subdivision staff reports,
A Can you phrase that question again? Same way

is fine, but again just to make sure I got it?

Q Sure. lm just trying to summarize. At some
point in time during the fours years you've served as

assistant planning director for Flathead County, you
came to conclude that you would no longer make any
recommendations regarding whether a subdivision
application should be approved or denied?

A Yes.

Q And is there a particular reason that you came

to that conclusion that you would not do that anymore?
A That's a good question. I - I came to the

conclusion, after working with Montana state law
regarding subdivision review and regarding staffs role
and how the staff is hired by the governing body to
assist the boards in administerial acts and the
responsibilities of the boards based on statutes, that
in terms of subdivision review, there was not -- there
is not an obligation for a recommendation from plarning
staff; that, in fact, subdivision review can be
objectively done based on the criteria for subdivision
review contained in Montana law. And staffs
responsibility is to essentially write a research
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MR. PERRY: Till we get to trial.

Q (By Mr. Perry) As a planner, assistant
pla:mer - assistant planning director, obviously,
you've had experience in that position with FEMA and the

hundred year flood line five hundred year flood line,
that type ofthing.

A Yes" sir.

Q The project at issue, do you recall whether or
not it was encumbered by the hundred year flood line?

A The lands on which the project was proposed

were mapped on the flood insurance rate map as having
both areas within the one hundred year floodplain and

five hundred year floodplain. During the course ofmy
review, and a discussion pertaining to this is contained
in the staff report, the applicants made - the flood
insurance study, which is the document that accompanies

the flood insurance rate maps from FEMA whioh contains

the flood elevations, that the elevation ofthe one
hundred year floodplain for Flathead Lake, ergo, the one

hundred year floodplain for the subject propert% was
known to the applicant and was submitted as part of the
application, mapped on the subject property and was
shown to only encumber a portion ofthe subject
property, the one hundred year floodplain and,
therefore, the applicant was - I recall that the
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project and give that to the planning board as
performing administerial acts, in our role as being
hired by the goveming body to perform administerial
acts for the planning board. That administerial act
would be collecting information, reviewing it for its
reasonableness and its validity, and presenting that to
the planning board for their consideration. And they
make a recommendation to the governing body.

Q Okay; fair enough.
When you first came onto this project, and by

that I mean the North Shore Ranch subdivision
application, first became involved in processing it, did
you read Annie Thompson's staffreport?

A Yes.

Q In your own mind, did you disagree with her
recommendation to approve?

A No.

Q At some point in time - well, strike the
question.

A Did you say "strike the question"?

Q Yeah. There's no question in front ofyou. I
just struck it on the record.

A Okay. This is my first time.
MR. MCCORMICK: Even thoueh it's still

sittins there on the record.
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applicant was - as part of their application, stated
that they would submit to FEMA an application for a
letter ofmap amendment to the flood insurance rate map
prior to application for final plat. And as best I
recall, that was a condition in the staff report that I
wrote. And I presented this -- a discussion of this, as

well as an explanation ofthe difference betwe€n the
Somors datum and the NGVD datum to the plarming board as

part of my staff presentation so that this issue was
clearer to them right offthe bat.

Q Okay; fair enough. Do you recall, in a general

sense, whetler or not the applicant sought to construct
any residential structures in the hundred year
floodplain?

A The - my best recollection is that the
boundary ofthe one hundred year floodplain shown on thc
applicant's prelininary plat application, which
reflected the base flood elevation, ifthat were the one
hundred year floodplain and if FEMA ultimately approved
the letter of map amendment, that the lots on which
residential structures would be built were outside of
that boundary.

Q Okay.
A The reason Im clariffing is because the flood

insurance rate map, which I clarified as part of my
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staffpresentation, is a graphical depiction ofthe
flood insurance study and is, therefore, subject to
letters of map amendment. Ifthere is error on that
map, the flood insurance rate map, tlle one hundred year
flood boundary was depicted differently than the
applicant's submittal. But the applicantrs submittal
used the flood insurance study data for the base level
elevation and they did the topo on the subject property
and, therefore, there was reason to believe that that
boundary shown on the preliminary plat application would
be accuate.

Q Okay.
Back in the '07 to '08 time period, was there

any subdivision regulation in effect in Flathead County
that prohibited residential consfuction outside ofthe
hundred year floodplain but inside of the five hundred
year floodplail?

A No. And my staff report reflects that.

Q So that wasn't prohibited in the county at that
time, construction in that area.

A Correct.

Q And in the time -
A Again, my staff report reflects that.

Q Right. And in the time that you were
the - you have been the assistant planning director,
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1 years ago, it is a frequent topic ofdiscussion. AndI
z cant recall off the top of my head -- in order to make
3 g€neralizations such as the one you're making in that
4 statement, I cannot agree with it because I know that
5 that discussion has been had many times and many
e decisions have been made based on it. Ijust dont
z recall off the top of my head how many or exactly what
g subdivisions were denied based on that topic.
s Q Okay; fair enough.

10 A That was a long way of safng I dont know, I
11 gUeSS.

L2 Q You missed your calling. You shouldbe a
13 lawyer.
L4 A Im just trying to be careful is all.
15 Q While you were processing the North Shore Ranch

re application, do you recall whether or not you were
tz pr€sented v/ith evidence from any scientist or engineer
re who opined, in words or substance, that residential
19 structures could not be safely constructed on any part
u o of the North Shore Ranch property?
2L A If I can restate your question as part of the
zz answer, I don't believe I was ever told by any scientist
zg that a residential structure could not be built on any
24 part ofthe North Shore Ranch property.
2s Q Okay. And while you were processing this

Page 38

have you, yourself, processed, to your recollection, any
subdivision application that involved high goundwater
such as characterized part ofthis parcel we're
discussing today?

A Yes.

Q Okay; more tlan one?
A Yes.

Q Okay. And it would be fair to say that in the
time that youve been the assistant planning director
for Flathead County, there have been subdivisions
approved in the county that had high growdwater ofthe
type and kind which the North Shore Ranch parcel
exhibited, at least on part ofit.

A I - I cant agree with that statement.

Q Why not?
A The shallow groundwater conditions on the North

Shore Ranch project, in some places, were very shallow.
To my best recollection, there were areas that were
mapped in their application as having groundwater four
feet below the surface or -- and the reason I cant
agtee with that, necessarily, is because I know that I
have dealt with that subject. I know that lhat subject
has been the topic ofmany discussions in front ofboth
the planning board and the commissioners regarding the
issue of shallow groundwater. Recently, as well as many
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r application in the'07 to'08 time period, you had
z general knowledge, did you not, of construction
3 techniques in areas ofhigh groundwater that involved
4 the use ofpiers to support a structure.
5 A Restale the question.
G Q Sure. In the '07 to'08 time period, were you
z generally aware that there were sound construction
I techniques that could be utilized to safely construci
g residential structures in areas of high groundwater,

ro such as the use ofpiers, for support?
11 A No, because I am not well-versed in numerous
rz residential construction techniques.
13 Q Okay.
14 A I know things generally about residential
ls construction techniques, But the topic of appropriate
te residential construction techniques in a variety of soil
tz conditions or any other unique conditions, I would not
ra be an expert on.
1e Q Okay let me ask it another way.
20 A Okay.
2L Q You spent some time in North Carolina; is that
22 correct?
23 A Yes, sir.
24 Q North Carolina. You've been to the Outer
zs Barks?
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Yes; yes, sir.
You've seen the houses in the Outer Banks.

Yes, sir.

10

Q How are they generally constructed?
A In conformance with floodplain regulations.

Q And most of them are elevated on piers, are

they not?
A I could not say that most ofthem arc; no.

Q Well, let me ask it this way. When you visited
the Outer Banks on one or more occasions, did you have

occasion to see houses constructed on piers?

A Yes.

Q Okay. When you studied in grad school, did you

have any education in the area of structural
engineering?

A No.

Q Have you ever had any education in the area of
structural engineering?

A No.
Q And you don't profess to be a structural

engineer.
A Correct.
Q And youte not a professional engineer.
A Correct.

11

1,1

16
L7

19

2L

23

24
25 a Right.

Page 43

And the rest of your question, my answer is yes.

Q Okay. And the next exhibit, right down in the
pile here, this one here, do you recall the - having
reviewed the letter when you were processing this
application dated December 5, 2007, received by Carver

Engineering Decemb er 6rh, 2007 
' 

from Montana Helical

Piers?
A Yes.

Q And let me ask you a question. After you

reviewed the two documents, did you reach any conclusion

or form any opinion as to whether or not residential
structures could safely be constructed on the property?

A Yes. The evidence that was submitted fiom
experts was that there were construction techniques

that, in thet opinion, could be used to safely
construct residential structures on the subject
property.

Q Okay.
A And I believe my staff report reflects that.

Q It does. Andjust one follow-up question. I
believe we touched on it a little earlier. But the
opinions proffered by the professional engineers, Josh

Smith and John Ayers in their letter ofJanuary 25,

2008, were those opinions, to your recollection,
controveded by opinions provided by any other scientist

t4
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1 With respect to this project, do you recall
2 that the applicants submitted opinion, at least one
3 opinion letter, signed by two professional engineers who
4 both opined that construction techniques - safe
5 construction techniques were available to construct
6 residential structures on the North Shore Ranch
7 property?
e A Yes.
g MR MCCORMICK: objection; docurpnt speak

ro for itself.
1r Q @y Mr. Perry) And weVe marked that as an

12 exhibit. Maybe we'll just take a chance to refer to
13 that for a second. I believe that it is a CMG
rr Engineering document marked as Exhibit 46. Do you have

ls that in front ofyou, sir?
16 A Yes.
Li Q And do you recognize that document? Have you
re seen this before? Do you recall it?
19 A Yes.
20 Q Okay. And this was the CMG Engineering
z r two-page opinion letter provided by the applicant on
22 Ja lorry 25, 2008, regarding the propriety of various
23 construction techniques on the subject property; fair to
zt say'l
25 A We received it on January 30th, 2008, yeah.

10
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or engineer in the record in this case?
A Not to my knowledge.

MR PERRY: Okay.
Could we take a five-minute break? Is that

okay?
MR. MCCORMICK: Sure.

(Deposition in recess from 10:30 a.m. to
l0:38 a.m.)

Q @y Mr. Perry) Sir, referring you back to
Exhibit 5l which you and I touched on a little earlier
today, your staffreport dated February I, 2008, do you

have that in front of you?
A Yes, sir.

Q Now, in this very comprehensive staffreport
that you wrote, 63-page report regarding this
application, you evaluated, obviously, the criteria
under Title 76 with respect to impacts on wildlife,
wildlife habitat, et cetera, et cetera; fair to say?

A Yes.

Q And I see in a couple ofplaces you discussed
risk of flooding. And in particular, if I could tum
you to page 46 and, in particular, findings number 37

and 38, fair to say that the findings that you made,

numbers 37 and 38, basically stand for the proposition

that the risk ofharm posed by flood to the lots on the
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North Shore Ranch property were acceptable and, in
particular, because as you state and I quote, "Final
plat will not be gmnted and those lots will not be
created unless a LOMA is granted showing those lots to
be above the BFE of2892.9 (NG\aD 29) and therefore
outside the one percent chance annual flood area," close
quote. I-ong question. Do you understand my question?

A No.
Q I thought that might happen. Let me ask it

again. After you reviewed all the materials, fair to
say that you, yoursel{ concluded that the risk of harm
from flood was acceptable? Take your time ifyou want
to read those findings.

MR MCCORMICK: And I would object on the

basis the document speaks for itself.
TnT WTTNESS: I prepared frndings that I

thought were a reasonable conclusion to submit to the
planning board for their consideration.

Q @y Mr. Perry) Okay. And Im just trying to
summarize your findings. Would it be fair to
characterize your findings, with regard to the risk of
flood, that you were of the opinion that that risk was
acceptable, given limitations on the granting of a final
plat and other considerations?

A And we're referring only to findings under 37

2L
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r of single family residential dwellings?
2 MR MCCORMICK: objection; the document

r speaks for itself.
{ TIIE WITNESS: I would agree with that.
s Q (By Mr. Perry) Do you understand my question,
e though?
z A I do understand your question. I think what's
s stated in the staff report is - I dont know ifl can
s do this - but as Alan said. I would agree that what's

10 stated there is the most accurate representation ofwhat
11 I wrote at that time.
!2 Q Okay. And just in summary, would it be fair to
tl say that you reached the conclusion that county
1{ residents were not concemed with public health and
:.s safety issues related to residential construction, due
1G to the fact the county had disbanded the building
17 department?
18 MR MCCORMICK: Objection; the docunent

rs speaks for itself.
20 THE WITNESS' when you say "objection," am

21 I not supposed to say anlhing, or what's the --
22 MR MCCORMICK: You are. You get to
23 answer. I will instruct you on the rare occasion when
24 you cannot answer a question due to attomey-client
zs privilege or other objection.
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and 38?

Q Yes, sir.
A Yes.

Q Okay.
And with respect to construction techniques you

and I have touched on a little bit here this moming, I
see on page 48, at the bottom ofthe page, th€ ultimate
paragraph, you stated in Exhibit 51, and I quote, "It is
worth noting here for consideration that during the
1990s, Flathead County implemented building codes and a

building department to enforce these codes. Flathead
County rural building codes and the building departnent
were abolished after a public vote indicated a clear
lack of support for the program, and the commissioners
voted to end it. It is therefore questionable whether
the health and safety ofnew single family residential
structures built in rural Flathead County is a public
health and safety concem among residents," close quote.

Have I read that correctly?
A Yes.

Q ln summary, would it be fair to say that you
concluded that due to the fact the county had, in fact,
disbanded its building department, that the county
residents, anyway, weren't really concemed with public
health and safety issues pertinent to the construction
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1 THE WITNESS: You're just entering your
: objection for the record.
3 MR. MCCORMICK: For the record.
4 TIrIl WITNESS: I didn't know if I was
s supposed to -e Q @y Mr. Perry) No, you get to answer.
z A I understand your question. The reason I
8 included this paragraph and started it with "It is worth
s noting here" is because the history of the building

10 department and the existence, abolishment, et cetera, of
rr the building depaftnent in Flathead County is a fact, a
12 historical fact.
13 The reason why I'm hesitant tojust agree with
rl what you're saying is because that historical fact does
15 not absolve m€ from reviewing a subdivision based on the

16 criteria established under law.
L7 Q Uh-huh.
18 A And those criteria are clearly representative
1e ofpublic health and safety impacts to agdculture,
2o those public issues -
2L Q Okay.
22 A - to summarize. Therefore, your question as

23 stated, I am hesitant to a$ee with it because it gives
24 the impression that I would relinquish that
z s responsibility due simply to a historical fact, which is
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not the case.

Q Okay. You did, however, question whether or

not the residents of the county were really concemed

with health and safety issues related to the

construction of single family residential dwellings;
fair to say?

A What I wrote was "It is therefore questionable

whether the health and safety ofnew single family
residential structures built in rural Flathead County is

a public health and safety concems among residents."

Q Fair enough.
I see there's an indication made under finding

number 43, and I quote, "The impact of the proposed

subdivision on public health and safety is an elevated

risk of unsafe and unhealthy single family residential

structures because no comprehensive mitigation technique

for building single family residential structures in
arcas with groundwater within two to 14 feet of the

surface and soft to medium stiff consistency clay and

soils and loose to medium density sand soils (such as

deep foundations with helical piers or slab-on-grade
foundations) is verifiable by a public entity enforced
permitting process at ttris time." Have I read that
correctly?

A Yes.

Page 50

Q So your concem, as you expressed in that
paragraph, wasn't with respect to whether or not there
were safe construction techniques that could be brought

to bear on constructing residential structures on the
North Shore property but, rather, that the county didnt
have an agent to veriry that those techniques were safe.

A Correct.
Q Okay, And you'd agree with me that the lack on

the part of the county to have such an agent to veriry
the safety of proposed construction techniques was

something that the applicant was incapable of
mitigating.

A Restate that one more for me, please.

Q Sure. This lack ofa county agent, whether it
be in the building department or another agent employed
by the county to veri! the safety of residential
construction techniques, the absence of that ernployee,
paid, hired, employed by the county, that was something

that the applicant could not mitigate; right, insofar as

only the county could hire that employee?
A The first part of your question, I agree with.

When you added "irsofar as the county could hire such an

employee," that -- that doesn't track with the - the
first part of your question, I would concur that the
applicant for this subdivision is unable to mitigate
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the - is unable to mitigate the lack of a verifoing
mechanism for the safety of residential structures'

Q And that's what I was trying to get at.

So with respect to this concern that you

articulated which, as you know, made its way to the

final decision in this case, denying the application'
this basis for denial that there was no verification
mechanism or person employed by the county to veri& it'
as codified in the final decision as a basis for denial,

that was an issue that the applicant had really no way

of addressing. Do you understand my question?

A I think so. But if you could restate it, that
would be helpful.

Q Sure. We know from the final decision that one

of the bases for denial was the lack of this
verification mechanism. You agxee with that?

A I dont, because I don't have the basis for
denial fresh in my mind.

Q Let me get it in front of you. It's Exhibit
40. Should be right on top of your stack there.

A Okay.

Q If you tum to findings number 43 and 45 on
page thee ofthis document -

A Okay.

Q - and take your time to read that tbrough.
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Have you had a chance to read those findings?
A I have read the findings. However, I'm reading

item B as well because it follows those findings and
appears to be relevant to them.

Q Maybe I -
A Maybe it's not.

Q Maybe it's not. Let me just see if I can
explain here. If you tum back a page, there are - you
know, paragraph 3 ofthis document, Exhibit 40, states

in the caption "Facts and conclusions the commissioners

relied on to make its decision and reference documents,

testimony, or other maierials that fonn the basis of the

decision." Do you see that? It's on the second page of
the document, paragraph 3.

A Okay.

Q And then there are three pamgraphs, a, b, and
c after that.

A I see,

Q And I see that the first one talks about
seismic activity, paragmph a; fair to say, right?

A Yes, I got it.
Q And then the second one after - it go€s into

finding 43 and 45 --
A I understand the organization ofthis document

now.
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Q So there's three major bases for denial. The
seismic risks, that's paragraph 3a, finding 43 and 45,
then impacts on wildlife which is set forth in paragraph
3b, and then we have paragraph 3c which talks to the
PP&L easement.

A Understood.

Q Okay? And I just wanted to refresh your memory
and make sure that wele on the same page, in terms of
the bases ofdenial here.

One of the bases of denial was predicated upon
your findings number 43 and 45; correct?

A That is apparently what this letter reflects.
Q Okay.

Have you seen this document before, Exhibit 40?
A I don't recall having read this. I may have,

but it does not jump to mind as being familiar to me.

Q Okay. And as you previously testified when we
talked about your staff report and, in particular, page

49 ofyour staff report, these findings essentially
codifu your findings with respect to the lack of a
county agent to verifu the safety of construction
techniques; fair to say?

A My findings were submitted to the planning
board for their consideration. Then they adopt those
findings as part oftheir recommendation for forwarding
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A Because the findings - and again, I'm just
trying to be as accurate as possible here.

Q Sure.
A The findings 43 and 45 that I wrote in tle

staff report is that tlere is an elevated risk of unsafe
and unhealthy single family residential structures.
Because -- so the first part of that causal relationship
is the impact of the proposed subdivision on public
health and safety is an elevated risk ofunsafe and
unhealthy single family residantial structures. The
finding is not - the basis for that elevated
risk -- the cause ofthat elevated risk to public health
and safety is that because of the unique conditions on
the subject property that were submitted as part of the
application, evidence that - that evidence - that the
unique conditions on the subject property, evidence of
those unique conditions being submitted as part ofthe
application and the effort to mitigate those - and the
effort to mitigate that risk by certai:r construction
techniques, regardless ofwhether or not
the - regardless of whether or not, say, for example,
the public determined that this wasnt important by
getting rid of the building department, if the
subdivision were to be approved, after the subdivision
was approved and the final plat was granted, any
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1 to the commission.
2 Q So it went along the line until it got to this
3 document: true?
. A Apparently, yes.

s Q And, again, just so wete clear and we can move
e offthis topic, your findings 43 and 45 didnt state

7 that there was no way to safely construct stfuctures on
8 this property but, rather, there was no way to verifu
9 whether construction techniques were safe?

10 A That is correct.
11 MR. MCCORMICK: objection; misstates the

document.

Q @y Mr. Perry) Ard so -
A IfI - what I understood your question to be

was the findings 43 and 45 do not reflect that there was

no way to build structures - to safely build structures
on the subject property. That is what I agree with.
But I'm not -

Q And my follow-up was that you didn't render
that conclusion or form that opinion, but what you did
state as fact is that the county had no way -- no agent,
no employee, to veriry that gonstruction techniques

zr would be safe on the property.
24 A No, I wouldn't characterize it that way.
2s Q Why not?

1?
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construction after that point would not be verifiable by
a public entity. Therefore, there was no way to know if
the mitigation was actually taking place or not, the
mitigation proposed. Unlike mitigation proposed which
would take place prior to final plat being granted, such
as mitigation to build a fence around the property for
something else, for example. That fence could be
verified prior to the countys last checkpoint, you
might say, which is the final plat application and
inspection by staff.

The reason lm stating this is that I feel that
the - the reflection of what those findings are
intending that you are putting forth in your line of
questioning, is focusing more on the second part ofthe
finding rather than the finding that there is - the
irnpact of the proposed subdivision on public health and

safety is an elevated risk ofunsafe and unhealthy
single family residential structures. I also realize
what Im safng here is not padicularly cogent. I'm
hesitart to go along with some ofthe generalizations
that you're making.

Q Okay. And I'm just reading the plain language
of your findings 43 and 45.

A Yeah, I understand.

Q You lfuk the risk ofharm to public health and

10

14

16

18

20

24
25

B.J. Grieve
September 24, 2009

DV 0E-614(B)

Martin-Lake & Associste& Inc.
406.543.6447 | ml @mardn-lake.net

Kleinhans Farms Estates, LLC v.
f,'lathead County I

I
I
t
I
I
I
I
I
I
I
t
I
I
I
I
t
I
I

Page 53 - Page 56 (14) \lia - t.-q(rip r H:



I
t
I
I
I
I
I
t
I
I
I
t
I
I
I
I
I
I
I

Kleinhans Farms Estates' LLC v'
Flatherd County

DV 08-6r4(B)

Martin-Lrke & Associates' Inc.
406.5 43.64 47 I ml';@mertin-lrke.net

B.J. Grieve
September 24, 2009

10

Page 57

safety to the lack of, and I quote, "Comprehensive
mitigation technique for building single family
residential structures in areas susceptible to

liquefaction of soils during a seismic event is

verifiable by a pubiic entity enforced permitting
Drocess at this time."

A That's correct. And, therefore, what I'm
saying there - and it makes it difflcult because it's a

heck of a run-on sentence. What I'm saying there is

it's the lack of a mitigation technique which is

verifiable by a public entity, means the mitigation
technique will not, at some point in the future, be

known - be verified to occur. It is possible to do.

But in terms of reviewing the impact of the subdivision

to public health and safety and my responsibility to
represent the -- to research the impacts put forth in
state law, that it would be my responsible to note that

that lack of verification mechanism means that this
rnitigation tecbnique proposed will, at no point in the

future, be verified by a public entity.

Q Okay. So the construction techniques could
have been enfirely safe as proposed. But to the extent
that the county had no way to veriry that, you
considered that to be a risk to public health and

safety.
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you had a building department, that would not

necessarily mean that the county could have verified the

safety ofproposed construction techniques. And on the

other hand, because there is no building departnent, you

say it can't be verified, so there's a risk ofharrn to
pubiic health and safety' So it's lose-lose for the

applicant. Would you agree with that?

MR. MCCORMICK: Objection; calls for
speculation.

Q (By Mr. Perry) Do you understand my question?

A I do.

Q So even if you had a building department, the
applicant's still in the same position, you're telling
me, as ifthere were no building deparhnent. So how is

the applicant supposed to demonstrate to the county that

proposed construction techniques are safe?

MR. MCCORMICK: Objection; calls for
speculation and relevance.

Tm WTINESS: I understand your question.

My responsibility is to review and analyze every project

and its unique location and attributes as they're
submitted to me. It is possible, during the course of
subdivision review. based on the criteria contained in
state law, that some locations or projects may exhibit
athibutes which are more challenging to mitigate than
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A Yes.

Q Okay.
A A potential risk.

Q A potential risk. If at this time, at the time
you were writing this report, this staff report, there
had been a building department in the county and there

were an employee who could have verified the propriety

of proposed conskuction techniques, obviously findings
43 and 45 would not be relevant at that point in time.
Would that be fair to say?

MR. MCCORMICK: Objection; calls for
speculation.

THE WITNESS: I agee with that. It
would - because building departrnents implement -

Q (By Mr. Perry) Do you understand my question?

A I do. It would be speculative to say that a

building departrnent, if it existed, would veri$ these
construction techniques. Because every building
department is ruo a little bit differently, and every
regulatory ftamework in every local jurisdiction is
organized a little bit differently. So it would be

speculative to say for sure that - yes. So I agree

that it's speculative, and I can't say that for sure.

Q Okay. I guess it's lose-lose for tle applicant
then. Because what you're telling me is that even if
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otners.

Q (By Mr. Perry) And my question is, with
respect to this issue, the safety of residential
construction techniques on this piece ofproperty, we

know from findings 43 arrd 45, we've been over that, you

say there's a right risk of harm to the public health
and safety due to essentially the lack of a veriffing
agent to determine whether the construction techdques
are safe or not. And what I've asked you in the
converse is, Wel1, even ifyou had a building
departrn€nt, you're telling me that youte of the opinion
that there would still be a risk to public health and
safety, even if you had a verifuing agent.

MR MCCORMICK: objection; speoul.tion and

relevance.

Q (By Mr. Perry) I'm sorry; go ahead. I'm
confused then. I'm seeing an incongruity here. Because

on one hand you say Well, we don't have a verifuing
agent to veriry that these construction techniques are

safe and, therefore, even though they might be safe,

since we can't verifu, we can't be sure and, therefore,

there could be a risk to public health and safety. And
on the other hand youte saying Well, even if we did
have an employee or a building departrnent, I can't say

that the safety ofthe construction techniques could
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have been verified. And I guess my question at the end
ofthe day is, how does an applicant demonstrate, th€n,
that the proposed construction techniques are safe?
Because, as we know, we have the CMG letter. We have
the helical piers letter. The applicant did all he
could to demonstrate that it can safely construct
residential structures on the property. But it seems
that the applicant, from what you're telling me, is in a
lose-lose position with respect to this issue, because
there's no demonstration it could make that would
satisfu your concems. Am I confused?

MR. MCCORMICK: Objection; speculation,
relevance, Counsel is testifoing, narrative question,
multi-part question.

Q (By Mr. Perry) Am I confused? I feel confused
at this point in time, and I'm just trying to understand
your testimony. Can you just expound on what youte
telling me here? Because - do you understand my
quandary in terms of your testimony?

A Yes.

Q And I'm just trying to understand, given your
concems. And I understand your concems as expressed

in findings 43 and 45. I understand your concems. But
what you've told me is that even ifthe county had a
verifuing agent, you're of the opinion that there would
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job was to follow up with a certain residential buildins
code. And let's say that code -- and that was their
only authority. And that code did not involve anything
pertaining to unique soil attributes, for example, then
I would know that that deparfnent would not be able to
follow up on a concem that is within the, you might say
jurisdiction ofconcem, in reviewing subdivisions, But
if they had the authority to - if they had an authority
or a regulatory mechanism whereby a certain property
could be identified as having additional construction
needs and, therefore, they would have the regulatory
authority to follow up on those needs unique to the
property, then I could find differently, in terms of
reviewing my staffreport. Because I could say
something like a condition - because in that case I
could say something like A condition could be added to
this subdivision that the building departrnent follow up
on the construction of slab-on-grade or helical pier
foundations. That is not the case. So I can't answer
your question with certainty that it is for sure
lose-lose.

The other part of your question is that it is
not my responsibility to ensure that every application
find a way to be approved. It is my responsibility to
identif what I perceive to be accurate findings. And

13
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still potentially be a risk to public health and safety?
A Not necessarily. Because what I said was I

have no way ofknowing, ifthere were a building
deparbnent or if there was an employee who followed up
on residential construction in some manner, I dont know
what their authority would be, per se. They may - if
tlere was a departnent and if we worted with them and I
knew how, in terms of reviewing a subdivision, how that

department could follow up with possibly unique
conditions applied to a subdivision, given the unique
attributes of the soils, if I knew that -- if I knew
that the Flathead County building department could
follow up in a certain way, I may be able to find
differently. Because I don't know, I can't say for
certainty that ifthere was a building department, he
would still lose.

Q Okay; I understand what you're saying.
A Because I don't -- because ifl -- as a

planner, ifl know the way that we interact with, say,

the health deparftnent, and I know what the/re able to
follow up on and what they're not, then I know, in
reviewing a subdivision, Oh, this is something that the
health department can follow up on.

Q tlh-huh.
A Let's say the building department, their only

14

L7

20

23
24

10

Page 64

if the applicaat proposed a mitigation technique which
is - which we know can happen, and if it happens we
will be able to make sure that it happened, then we can

do that. We can propose a condition to the planning
board, a condition of approval. We can propose that to
the planning board that would say Ifthey do this as
part ofthe final plat, it will mitigate this final
concern.

The issue of residential construction is not
one of those -- is not, because residential construction
takes place after final plat is granted, typically.
And, therefore, if this proj ect were in an area where
the type offoundation used was not a unique concem,

then this might not be a concern. Then the type of
foundation used might not be a concem. Aad because we
have no verifiable -- because we have no way to verifu
what the type of foundation being used later is, if a
different area has not been identified as having these

unique attributes, then it might not be -- it might not
pose an elevated risk to public health and safety. But
if, during the process of subdiviston reuew
and - during the process of subdivision review and
based on the applicant's information and staffresearch,
if a unique attribute of an individual project is
identified, that needs - that - mitigation ofthat
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unique attribute needs to be explored.

Q Okay, Let me ask you this question. With
respect to this concem about the lack of a verification

mechanism regarding the structural safety of residential

structures proposed for this project, couldn't a

condition have been proposed that the applicant bs

required to retain, at its expense, a professional

engineer competent in geotechnical analysis, ofthe
county's choosing, to verifu the safety of construction

techniques?
MR MCCORMICK: objection; speculation and

relevance.
TIIE WTI|IESS: And not possible to do,

because a condition is -- a condition of preliminary
plat approval is verified at final plat approval.

Q @y Mr. Perry) Right.
A That condition which you just stated, which

would be to retain an engineer of ow choosing to verify
construction techniques, when you reviewed the final
plat for compliance with the conditions of preliminary
plat, no structures would have been built yet.

Therefore, there would be nothing to inspect and

nothing - and then after that was done, there is no
mechanism whereby the county would continue to follow up

in any way. It would be unclear who that person would
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work with, for example.

Q Okay.
Wasn't a condition that the applicant placed on

the preliminary plat application the requirement that
structures be constructed only after analysis by a
geotechnical engineer?

A Which condition number was that?

Q I believe it was on the preliminary plat, was
it not?

MR- SIMON: Yeah, that was the way we were

going to try to handle it. We had to have a sign-offon
a structural and a geo on any one resident called out in
the CCRs and put out on the plat.

MR. PERRY: And put on the plat.
THE WITNESS: Wlich condition was that?

Q (By Mr. Perry) I don't know if it was
articulated in this document, quite frankly. I know it
was proposed in the CC and Rs. And I believe it's
referenced by Arurie's original staff report.

A Anything that's in Annie's staffreport would
not be relevant, simply because my staffreport was the

one that ultimately was -
Q I understand. I just notice that she had a

sondition, condition 34, in her staff report that
states, and I quote, "The applicant shall provide to the
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planning and zoning office a detailed soil survey of the

property and a statement from an engineer licensed to
practice structural design stating that soils are not
limited for the construction of dwellings. Ifthe
engineer finds that some ofthe soils are limited for
the construction of dwellings, plans certified by an

engineer will be provided which will demonshate how

limitations will be addressed to ensure the safety of
residents. builders, and to ensure that the quality of
water in the shallow aquifer will be maintained," close

quote. And I guess my question is, wouldnt that

conditioo have addressed the concems that you've

articulated?
A No. And that's why I didn't include that

condition. Because I did not think that was a workable

condition, because it essentially suggests that the plan

be submitted. And that plan wouldn't - who would it be

submitted to? It would be after final plat, after the
subdivision review process was concluded, which is

the - which is our office's responsibility to
adrninister the subdivision review process. It would be

after that process was concluded. It might be ten years

in the future, it might be two days in the future. But
to whom would that plan be submitted? And if - let's

say they did not, what would be the enforcement? We
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cannot revoke final plat ifthey don't do it, because

the final plat's already been granted. There is no
enforcement mechanism, if they choose not to do it, just

like there's no verification method, ifthey do do it.
Q Well, how does tle county address -
A Statements - ifl can continue.

Q I thought you were done; go ahead.

A I was; I'm sorry. Statements on the final plat
are only useful in tenns of a communication tecbniqu€ to

those who look at the final plat in the future. No
follow-up to anlhing that's written on the final plat
can be enforced. if - can be enforced.

Q Is it your testimony that if a subdivision
applicant has a 50-lot subdivision approved and he
decides to go in and cut out 82 lots, that the county
has no way to stop that construction?

A I don't understand that question; I'm sorry.

Q Yeah. kt me ask you a hypothetical. I file a
subdivision application with the county.

A For preliminary plat.

Q For preliminary plat.
A Okay.

Q I get approved.
A For how many lots?

Q Fifty lots.
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A Fifty lots. Fifty residential lots.

Q Fifty residential lots. I get final plat
approval-

A You now have 50 residential lots, final plat.

Q Final plat. But I go in with my D-8 and I
create 82 lots on the property.

A Okay.

Q Is it your testimony that the county has no
mechanism, no way to stop me from building 82 houses?

A You would not have 82 lots. Ifthe area was
unzoned, you could build 82 houses on 50 lots, if the
area was unzoned; yes.

Q But I could create lot lines completely outside
ofthe plat approval.

A No, you ca:r't.

Q How do you stop me?
A Because the only way to, quote, unquote,

"create lot lines" as you said, is to have those lots on
frle with the clerk and recorder. And in the process of
resubmitting an amended final plat to add 32 lots, they
would not allow that to happen because it would require
a new review for subdivision.

Q But what Iln saying is what ifl, you know,
went completely off the reservation and didn't record
anything with the clerk and recorder?
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builders. I can't answ€r that.
I'm a little bit - this line of questioning

about the lots in a subdivision, what we're talking
about here is just basic surveying lots. You cannot
convey a lot which doesn't exist. And if youVe got
final approval for 50, you cant just pull 32 extra ones
out ofthin air a:rd sell something that doesn't exist
unless you amend your final plat. And the plat room
would not - and the clerk and recorder would not allow
this to be filed. Therefore, again, if it were unzoned,
you could build - it might look like 82 homes out
there, because you could build 82 homes. But they'd all
be sitting on 50 lots. Ald you could only sell 50 lots
and convey 50 lots. And, therefore, I feel - Imight
be losirg you a little bit because I'm just not - like
I said, this is pretty standard surveying law tlat
is - that would preclude that from occurring. And I
guess I'm feeling a little confused.

Q Well, my question really is simply, I just want
to be clear that your testimony is that the county has
no way to enforce compliance with a preliminary and
final plat.

A No; that's not true at all. We have very much.
We have a mechanism known as final plat whereby we
review and approve preliminary plat for compliance with
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1 A Then you would not have 82 lots to sell. You
z could build 82 homes, but a deed would not
3 recognize - any legal document would only recognize you

+ as legally having what's on your final plat, which is 50
5 lots.
e Q And I could functionally have 80 lots, though,
7 some of which had houses on them. some of which had farm

8 equlpment or -
e A You could sell a lot which had two homes on it

10 to a buyer who wanted to buy a lot with two homes. But
11 you would not have the additional 32 lots to sell. They
12 just wouldn't exist.
13 Q Let me ask you this question. In your
ta experience here at th€ county, has the county attomey
1s ev€r commenced a cease and desist actiofl against any
re developer or builder in the county, in your
rz recollection?
18 A Developer or builder?
le Q Or builder.
20 A A cease and desist against any -- I can't
21 answer that question.
22 Q You're familiar with a cease ard desist, what
23 that means?
24 A Yes. I just - I would have no way of knowing
2 s what -- if they have done that with developers or

10
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the conditions and for conformance io the subdivision
regulations. That final plat, when we review it, an
application for final plat, if it confomrs with all the
conditions and it meets the basic requirements of
subdivision review such as elements that must be
contained on the final plat, a north arrow, you know,
things like that, then we do a site inspection to make
sule that all of the infrastructure that is to be
developed is developed, is in the ground. That's all a

verification mechanism for our responsibility in
reviewing subdivisions and conformance with the
subdivision regulations, the local subdivision
regulations as called for in state law. We then verify
everlhing that was part of that preliminary
plat application, everything. And then if it complies,
we send a letter to the cornmissioners documenting how it
complies for their consideration and action.

Q And I guess my question is, quite simply, I
mean, after you verifr, after you do the site visit,
after the final plat is approved, what ifthe applicant
just goes and changes the subdivision?

A That's wbere I'm losing you.

Q Rips out a road that was part ofthe design.
Changes the sidewalks. Gets rid of the walking trails
that were part of the mitigation for impacts on wildlife
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and wildlife habitat. And I'm not trying to confuse you
here.

A No, that part ofthe question I understand.
And I ftink that's a good question. The part to which
I'm referring is the question of- let's say the
developer decided I'm going to tear out the road.

Q Right.
A This was after final plat. The issue of

creating more lots, very clearly, in my opinion, can't
happen because ofthe mechanisms in place to ensure that

no randomly created pull-out-of-thin-air lots could be

conveyed. But let's say the developer decided to tear
out t}e road. Number one, I have no idea why a
developer would do that. Because it's expensive to
install the road. Because once you have that approval,
you wouldn't dare undo it by tearing out a road which
was both expensive and difficult to get approval for in
the first place.

Q How about the walking trails that were required
as mitigation for impacts on wildlife?

A Again, they were required as rnitigation, and
they were built. And why you would tear thern out, I
have no idea. I understand that youte speaking
hypothetically, What if they did. But I have a hard
time answering that because I don'l know why they would.
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would require that these things be done many ofwhich
were not verifiable or doable or left evidence that
should have been -- that would be more appropriat€ to
submit prior to a preliminary n1u1 upproval, it left
that evidence to be approved or considered later. And
that wasn't appropriate. And at the time I reviewed
Annie's report and started from scratch on my own
report, I recognized that those weren't reasonable
conditions. And you might say that worked in favor of
the applicant because they were - they were difEcult
to follow up on. There were other things that you might
say worked not in favor of the applicaat, simply because

they were a concem that I found to be factual and
needed to be put fodh for the plaming boards and the
commissioners' consideration.

Q Sure; and I understand that. And I guess at
the end ofthe day, as you previously testifred, this
concem about the inability on the county's part to
veriry because it was after final plat approval as
you've referenced, tle applicant just had no way to
mitigate that.

A I guess what - I guess - I rmderstand
completely your line of questioning and the
conclusion -- the conclusion to which you are tying !o
come, or the explanation you're trying to elicit from
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1 Q But my question is not why they would. My
2 question to you is, ifthey did do that, assuming,
e hlpothetically, is it your testimony that the county has

4 no enforcement mechanism to go in and say Hey, condition
s of final plat was these walking trails. You just tore
d them out. You need to put them back in.
z A Yeah. Because I've never dealt with that
s situation, it is very difficult for me to answer
s authoritatively. Nor has that topic even been

ro hlpothesized in terms of what we might do if that were
11 the situation. Ijust dont know. I know that after
12 final plat is $anted, an issue we have dealt with is
rr conditions that - conditions ofpreiiminary plat
r+ approval which deal with an action after final plat is
15 granted. Ald we have not had a mechanism to - and this
16 is, you know, years ago -- we have not had a mechanism
rz to follow up on that. Therefore, over time, what I have
18 learned is that cooditions that can't be dealt with at
19 the final plat inspection process are questionable in
2 0 terms of tleir effectiveness at either mitigating or
21 accomplishing pretty much anything. And that works both
22 for and against developers, depending on the situation.
23 Because, for example, you referencad Annie's report. In
24 Annie's report there were a number of things - a number
zs ofplans and things that she wrote, conditions that
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me. My comment is that though I understand completely
your statement about maybe the applicant can't mitigaie
this, not every project on every property throughout
Flathead County will always have a perfect mitigation
for every potential problem. Whetler that's the
applicant's fault or not, it is what it is, given every
unique property.

Q I understand.
A For example, if a property were adjacent to a

cliff, a 200-foot cliff, that property might be subject
to an avalanche risk. And short ofbulldozing the
cliff, if the applicant chooses to apply for a
subdivision on that property, there is probably very
little they can do about avalanche risk on that
property. That's that. And just because they can't do
anything - just because the developer, a person, cannot
do anything about that avalanche risk over the next
hundred, two hundred, three hrmdred years, that doesn't

mean that a project should be - will be approved simply
because they cant do anything about it. It's still a
risk to public health and safety and still is a fact.

Q And I just want to be clear that you and I
agree that the lack ofthis verification mechanism,
regardless ofwhether it should have been approved or
not, is something that these developers could not

L4

L7

20
2L

23

24

3'{ir-ll-!iu'iptt: (19) Page 73 - Page 76



Page 77

mitigate. Do you agree or disagree with that?
A I tlink I have agreed with that already, and I

would tend to agree with that; yes.

Q Now we talked about mitigation under Title 76
with regard to the six main criteria for evaluation ofa
subdivision; did we not?

A Yes, sir.

Q This isn't one ofthose six main criteria,
though. The lack of a verification agent on the part of
the county? That's not in Title 76 an)'rrhere. That the
applicant - let me just get my question out. That's
not in Title 76 anyrhere that the applicant can be
placed in the position where the county says that there
is a risk to public health a:rd safety due to the lack of
a county agent competent to verifu whether or not
construction techrdques is something, first ofall,
that's considered within the six main criteria and,
secondarily, something that the applicant can be
compelled to mitigate. I mean, do you agree with that?

A No.
Q Okay; whynot?
A Because one ofthe criteria is impact on public

health and safety.

Q tucht.
A And the findings to which you're referring,
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frndings 43 and 45, is that the applicant is placed in
the position ofbeing compelled, in some way, to find a
way to mitigate the county's own lack of resources.
Because what you've said in those findings is ifs not
the risk of hamr by the construction techniques
proposed, it's the fact we can't verifu the safety of
those construction techniques. So what youte really
saying is the applicant has to mitigate the countS/s own
lack of resources; isn't that true?

A I don't think I can agee with that, simply
because the way it rras stated is too complex for me to
definitively answer yes or no to.

Q Okay; let me rephrase it. WeVe been over
findings 43 and 45. My question is, with regard to the
applicant's obligation under Title 76 to mifigate, what
you're really saying in those findings is, the applicant
has beur placed in the position ofhaving to find a way
to mitigate the county's own lack ofresources, and by
that I mean, an appropriate agent who could verifr the
safety of the construction techniques.

A No, I cant agree with that, simply because the
way you're stating it - conditions 43 and 45, I think,
are clear and state for tlemselves that my
responsibility, which is reviewing the imFacts ofthe
subdivision, the unique proposal that is before me on

'tt
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they state that the impact to the proposed subdivision
on putrlic healtl and safety is an elevated risk of
unsafe and urhealthy single family residential
sauchrres. That is the finding being made. And that
is a criteria under Title 76. The reason for that
finding is because, even if they propose to build
structures on helical piers or slab-on-grade
foundations, there's no way to know for sure that that
will be done. There's no way to verift that. That lack
of a verification mechanism I found to be a legitimate
cause for detemrining an elevated risk ofunsafe and
unhealthy single family residential structures, just as
I would if there were a cliff next to the property and
there was an avalanche risk. Even ifthey proposed to
shoot artillery shells at it every winter to make sure
that the avalanche risk was minimized, that mitigation
technique cannot be enforced or verified after final
plat that that's something they would do each winter.
I'm just using that as an example. But my point is that
Title - the criteria for impact review, to which this
issue is referring, is the issue of impact on public
health and safety and specifically the safety - the
health and safety of structues.

Q Uh-huh. And I understand your testimony. But
really, at the end ofthe day, what you're saying in
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the unique piece of property on which it is proposed and
the unique circumstances by which I'm reviewing it, the
day that I'm reviewing it, my understanding of the
regulations that are in place at that time, et cetera,
what I perceive is that given the circumstances, what
they're - given the circumstances that evidence has
been submitted to me that there's shallow groundwater,

the soils are - although appropriate utilizing certain
construction techniques, they also have - they are
noteworthy in terms of concem as outlined in the
geotechnical list -- the letter from the geotechaical
assessment, given those circunstances on this particular
property, there is an elevated risk for
structure -- elevated risk to public health and safety
for structures that would be built in the proposed
subdivision beoause they could build them on any type of
foundation they want. Even though the applicants are
stating you could use helical piers, we don't know that
they would use helical piers. We have no way ofknowing
that. Therefore, it would be incorrect for me to
assert -- it would be incorrect for me to say There is
no risk because they say they'll use helical piers or
slab-on-grade foundation, because that's not a fact.
It's speculating that I feel that they probably will
reouire that in tle future. But I have no wav of

L7

20

22

23

25

B.J. Grieve
September 24, 2009

DV 0E-614(B)

Martin-Lrke & A$ocirtes" Inc.
406 -543 -6447 I mlt@mrrtiDlrke.n€t

Kleinhans Farms Estates, LLC v.
Flathead County I

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
t
I
IPage 77 - Page t0 (20) ;1r ir-{:-Scrip 1{)



I
I
I
I
I
I
I
I
I
t
I
I
I
I
I
I
I
I
I

Kleinhans Farms Estates, LLC v.
Flathead County

DV 08-614(B)

Martin-Lake & Associates, Inc,
406.543.6447 I ml^@nertin-lake.net

B.J. Grieve
September 24, 2009

1

4

7

8

9

10

11

13

L4

11

19

20

23

Page 8'1

knowing that they will because there's no verification
mechanism. Therefore, in my review I can only
find - in my opinion, I can only put forth as a finding
I have evidence that the unique attributes ofthis
subdivision in this unique location on earth provides
cause for concem. And whether or not that works for or
against the applicant, Itrynot to consider that. I
take each individual fact as it's submitted to me and
try to review it based on what I perceive to be the
framework by which I'm reviewing it on that day and

everything else.

Q And I guess, really, at the end of the day,
this concem that you had about the lack of
verifiable - a verifiable or verification process,

there's just no way for the applicant to assuage your
concem or to remedy that concem.

MR MCCORMICK: objection; speculation.

Q @y Mr. Perry) Because what Im hearing you
saying is They could say they're going to use helical
piers, but since we have no verification mechanism, I
don't know if they're going to do it. So it's a risk to
public health because I dont know if they're actually
going to do it. And I don't mean to be confusing, but
my question is how is the application going to assuage

that concern?

Page 82
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then that would be something that could be verified
prior to final plat, because you could see on a
subdivision plat that there would be no residential
structures in that area because it was open space, and

it would be deeded as such, for example. And you could

verifu that the safety concem had been mitigated.
Another example. If this project - let's use

this project as an example. If there were portions of
the 300-plus acres which had soil conditions which were

different from those identified as having - as having
issues with residential construction, and Iln
speculating. lm not saying this as ifit should have
been something they did. You're asking me a question

which is more speculative in nature and more
hlpothetical in nature of how would a developer deal
with that. And so maybe I shouldn't use this project
just so we're not thinking of this one on the gtound.

Ifthere were a project that were 40 acres and
20 ofthose acres were just identified as having very
poor soils for residential construction, if those areas
were to be utilized for something other thal residential
construction, then that would be something that could be
mitigated prior to final plat.

Again, I look at the unique attributes ofeach
individual project. And based on the regulations and
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based on what I perceive to be my responsibility in
finding facs and researching information to present to
the planning board and ultimately commissioners for
their consideration, again, I look at the unique
attributes of the project, whether or not the mitigation
is adequate, and by "adequate," do we know that it will
even happen. And I don't put a lot of trust in any
applicant to say theyre goif,g to do something, if the
county can't veriry that it's going to be done.

I - on a personal level, my interactions with
Keith leave me no reason to think that he wouldnt do
something he said he's going to do. But professionally
speaking, it's my responsibility to make sure the county
is not left with the short end ofthe stick, you might
say, particularly given there are many projects right
now that the original developer is not part of the
picture anymore. Say the bank owns it. Ifthe bank
owns it and they dont know about the commitment to
build on helical piers, they might just start selling
lots. Ifthat doesnt get communicated or verified
somehow, they might not do that. Again, speculative.
But if this project were located elsewhere, same
project, you just pick it up and put it in a different
place, then maybe this wouldn't be a concem because the
soils might be different. Again, this is just

1

4

7

10

L2

13

L7

18

19

20
2L

24

3

4

5

7

9

10
'II

L2

15

16
L7

18
19
20
2L
22
23
24
25

Q (By Mr. Perry) I mean, you're a planner,
you,re more familiar with these rulss rhan probably
anybody at the table. And I'm asking you as an expert
in this area. I'm frankly interested. Because it's a
unique situation thafs been described in these findings
43 and45, And I - I'm genuinely interested, how does

an applicant address that issue?
MR MCCORMICK: Objection; relevance.

Objection; speculation. Objection; assumes facts not
established.

THE WITNESS: Well, it's really contusing
to rne whether I proceed after you make objeotions. I'm
like but I. um. let's see here,

(By Mr. Perry) No, you get to answer.
Let me use some other examples to answer your

que$ron.

Q Okay.
A Let's say we were talking about the subdivision

v'ith a cliff that there might be an avalanche.

Q Okay.
A If the unique attributes ofthe subdivision

were changed such tlat it was determined where the risk
zone for a potenfial avalanche would be and there were
no lots in that a.rea, that area was left as open space,
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speculative and using examples and probably shouldn't be
talking like this. But those are just hypothetical
answers to your hypothetical question regarding that
issue.

Q Yeah. No; thank you for that. And we can move
on to a new topic now.

But the way I look at this, just to tell you
how I view this catch-22 situation is that two major
cities in the United States would not exist ifthis
logic prevailed in their respective states. Those two
cities being Marhattan, New York and Boston,
Massachusetts. Because it's all built on landfill, and
it's all built on helical piers. And I look at the
logic brought to bear on this issue in this case. And
it leads to me to conclude that if anybody in this
county ever has a parcel of land that's encumbered by
high groundwater and yet proposes scientifically
accurate struchJral sound construction techniques, the
county can deny the application based solely on the fact
that it lacks the resources to veriff the fact that the
construction techniques A, were performed and B, are
sound.

MR. MCCORMICK: Objection; Counsel is
testiffng. Objection; assumes facts not established.
And there isnt a question on the table.
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Q And you had spoken a little earlier about some
ofthe FEMA mapping regarding base flood elevations,
that type ofthing. And I believe you testified that
the applicant had provided some information regarding
potential revision to the FEMA map; is that correct?

A The applicant submitted with their application
a map ofthe base level elevation on the subject
propedy - the boundary ofthe base flood elevation
from the flood insurance study on the subject property.
They had provided that with their application with the,
you might say, footnote, not technically a footnote, but
you might say with the statement that prior to final
plat they would apply for and get a letter ofmap
amendment.

Q And this was one ofthe documents that was
relevant to the applicant's discussions, for lack of a
better word, with the county regarding this issue.
Would that be fair to say?

A No.
Q Okay.
A This letter is in reference to a request I made

that the applicant clarifu that the difference between
the NGVD datum and the Somors datum was known to dre

applicant and was calculated as part oftheir
delineating the hundred year floodplain boundary from
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Q (By Mr. Perry) Do you understand my confusion?
A My response would be do Boston and New York

City have building departments?

Q They all do.
A There you go.

Q Yeah. And Flathead should have a building
department, too, if it's going to deny applications on
this basis, wouldnt you think?

MR MCCORMICK: Objection; Counsel is

testirying.
TIrT'. WTTNESS' I can't answer that.
MR. PERRY: Can we go off the record?

(Deposition in recess from 1 1:42 a.m. to
1 1:46 a.m.)

(Deposition Exhibit No. 68 marked for
identification.)

Q (By Mr. Perry) Sir, a document marked as

D€position Exhibit 68 to your deposition, do you
recognize this document?

A Can I read it first, just to make sure?

Q You bet you; oh, yeah.

A I get a lot of letters based on that from Sands
Surveying.

Q No, take your time.
A Yes, I recognize this document.
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the flood insurance study so that this - if my memory
serves me corectly, I specifically requested this
particular letter fiom them to document that they dealt
with the issue of the NGVD 29 datum versus Somers daturn,

so that if it came up during public hearing or questions

were asked by the planning board or by the
commissionen, I could refer to this document and say
I'm not an authority on datums, however, I did request
evidence from an authority on datums and Eric got that
from their licensed surveyor who said Yeah, we dealt
with that and here it is.

Q And there was a little divergence between the
Somers datum and the NGVD datum.

A One foot.
MR. PERRY: One floot.

(Deposition Exhibit No. 69 marked for
identification.)

Q @y Mr. Perry) Sir, the document marked as

Exhibit 69 to your deposition, I ask you if you
recognize this document.

A Yes, I do recognize this as my handwriting.

Q A:rd this is your handwriting. Itrs dated
December 6th, 2007, fair to say?

A Yes. And fair to say it says "B.J. Grieve's
Notes" at the top written by me.

11

14

16

L7

18

19

20

2L

24

B.J. Grieve
September 24, 2009

DV 08-614(B)

Mrrtin-Lake & Associates. Inc,
406.543,6447 I nl^@martin-lake.net

Kleinhans Farms Estates, LLC y.
Flathead County t

I
I
I
I
I
I
I
I
t
I
I
I
I
I
I
I
I
I

Page 85 - Page 88 (22) tin-t i-$eriprg



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Kl€inhans Farms Estates' LLC v.
Flathead County

DV 08-614(B)

Mrrtin-Lake & Associrtes, Inc.
406.543.6447 I nrlr@mrrtin-llke.net

B.J. Grieve
September 24, 2009

1

4

5

7

8

9

10
11

14
15

L7
18
19
20
2L

23
24
25

Page 89

Q I had a feeling they were your notes'

A Yes.

Q And this arose out of a meeting that you had

with the North Shore Ranch representatives, Keith Simon

and Sean Averill?
A Yes. And there were a number of folks there.

I obviously didn't document who was there, but it was a

big meeting that took place in the conference room
downstairs, I believe.

Q And that was when you were taking over this
project; right?

A Yes, sir.

Q Okay. Do you recall having had any discussion

with Jeff Hanis or with the applicant's representatives

regarding the continued recommendation of approval once

this application went from Annie to you to process?

A I dont recall specific conversations I may
have had with Annie or Jeff at that time, specific
conversations. The reason I say "specific
conversations," I work in the same office as both of
them. Obviously, this was a project that was being
talked about and being discussed.

Q Richt.
A But I do not recall any specific conversation

pertaining to the issue of the recommendation at that
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time.

Q Okay. So you werent privy to any conversation
with Sean Averill and Keith Simon and Jeff Harris during
the course of which Mr. Harris indicated, in words or
substance, that the original recomrnendation of approval

would be preserved in the subsequatt staff report
regarding the North Shore Ranch project?

MR. MCCORMICK: objection; assumes facts

not established.
THE WITNESS: No, I dont recall a

conversation to that effect.

Q (By Mr. Perry) Okay. Let me ask you a
question. With regard to the subdivision regulations in
Flathead County, is there a specific provision that
articulates a basis for a mid-course correction?

A Yes.

Q Okay. What does that provision say. in a
general sense?

A The mid-course correction - okay. The
subdivision regulations by which this project was
originally reviewed in 2006, to my knowledge, did not

contain a reference to the phrase "mid-course
correction.r' Those regulations did not contain that.
This project, when it was resubmitted on August
17th - I believe that date is correct - the
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application was a new application which was submitted

and, therefore, was reviewed by the regulations in place

on that date which, I believe, took effect on August

I st, 2007. Those regulations were a pretty significant

departure from the previous regulations. When I say

"departure," I just mean that they were a significant

update, you might say, significant reworking.
And Montana law states that suMivisions are

reviewed by the regulations in place on the date they

receive suffi ciency. This application received

sufficiency - I don't remember the date that this
application received sufficiency, but it was after that.

And those regulations - and I refer to them as the

middle set, because they have since been updated again.

So essentially we have tlree sets of subdivision
regulations to which we refer, generally, in the office;
the old old, the old new, and the new new, which at€ the

ones we're currently operating under. And obviously,
those arent technical terms, it'sjust that thafs sort

ofhow we refer to thern in the office. Because it's
very important when reviewing a suMivision, or dealing

with frnal plat, that you know which subdivision
regulations you're operating under.

The regulations in place when this project was

submitted, were the middle version. And that middle
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version contains an option for a mid-course correction,
to my knowledge.

Q Okay. That at the time of filing the original
application, the regs did not have that provision; is
that correct?

A To my knowledge, right now, without a copy of
those regulations in front of me, I cant say with one
hundred percent certainty. Because although the term

"mid-course conectionrr might not appear in there
specifically, there may be something in there that
enables the same concept; I don't know. I can't state

that without being able to look at them in front of me.

Q Okay; fair enough.
By the way, during the course of tlle pendency

ofthis application -
A Did you say "pendency"?
Q Pendency.
A Can you explain that?

Q Swe; while it was pending with the county.
A Got you; that's what I assumed.

Q Before it was denied, did you personally speak

with Gael Bissell about this project?
A This would be since I took over the project?

Q Yes, sir.
A I don't know. And I - the reason I say "I
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dont know" is because I know Gael Bissell. Iknowof
her. If I ran across her in the street -- I know IVe
talked with her in a professional capacity in the past.
Specifically regarding this one, I cant remember. The
other thing is, right now, if she walked in the room, I
don't know if I'd say Oh, hi, Gael. Because I dont
have a good mental image ofher. therefore, I
can't - so I don't know the answer to that.

Q Fair enough. Did you speak with any employee
of FWP at all, to your recollection, regarding this
project while it was pending with the county?

A With me, while I was the pla:rner dealing with
it.

Q Yes.
A I would have to say -- my answer to that would

be there's a good chance I did, but I dont recall any
specific conversations off the top of my head. The
reason I say that is because if you had something that
said -- that was an e-mail from me to them, it wouldnt
surprise me. Yeah, that's feasible. Butjust right
now, off the top ofmy head, specifrcally, I cant say
Oh, yeah, I talked with this person or this date.

Q Okay; fair enough.
Do you recall having spoken, during the

pendency of this project and your involvement in it,
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operate a secure website with which it communicates with
other entities regarding subdivision applications or
anything else?

A We have a website.
Q Okay. Is that referred to by the county as the

plan web, planning web account? Or whafs the name of
that?

A Oh, no. The plan web account is an e-mail
account, whereby anybody in the public who wants to
contact any county departmant - if you go to the
Flathead County website, ifyou Google Flathead County
and you go to any departrnent, you click on the - you
click on a button on the left-hand side of any
department's page and it says Contact us? or Contact?,
what you get is you get a contact page which has a box
for your name, your first name, your last name, your
e-mail address, and your comment. And then you click
Send. When you do that, it generates an e-mail that
goes into a web account. And the county creates an
e-mail account for every department. Ows is called
Plan Web Account. It probably should be called Planning
Web Account, but IT does crazy shrff. I don't know why.

Q Dont they all?
A When they name stuff, I don't know. But like

the road deoartrnent would have a Road Web Account.
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with anybody from any of the nonprofits who were
opposing the project, including Flathead Lakers,
Flathead I-and Trust, and Citizens for a Better Flathead?

A Im sure I did, because they regularly called
the office to check on the project in general. And
because I was the plamer and I was working on it for so

long, I'm sure I did. But kind of a similar answer with
agencies. I sent agency referral letters to most of the
agencies. Ifthey called, they would have talked to me.
The problem is, I get a lot ofphone calls from a lot of
agencies every day, and they all kind ofblur together.
So il terms ofthis project, there are some
conversations which specifically stand out in my mind,
such as the one with Sean Morris regarding flood
easements. I remernber that one because it was unique.

It would not surprise me at all ifl talked to any of
the nonprofits, specifically Mayre Flowers or Marilln
Wood, because they call pretty regularly about
everflhing. So if they called and they had questions
about North Shore, they would have talked to me.

Q Okay.
A Again, sitting here off the top ofmy head, I

can't teil you a date or a specific topic of
conversation with them, but I probably did.

Q Does the planning department maintain or
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Q Okay.
A And the e-mail comes in, and the girls in the

front olfice check that account sporadically. We don't
get a lot of e-mails into there. But when they do, if
it's - because the public - for example, if you're a
member ofthe public and you have questions about
zoning, most people would just say Oh, let me check
their website. So you Google the website, you go to the

website, and then ifyou don't furd your answer, you
want to contact us, well, we don't put our e-mail
addresses on there because ofharvesting by bots. So

that's not common practice for anybody to put actual
e-mail addresses or hot links on websites. You do a
contad page.

Q Richt.
A And the contact page is a way to send a message

to the planning - so ifl have a question about zoning,
I couldn't frnd the answer, Id fill out this. I'd say

my name's B.J. Grieve, here's my e-mail address, and
then it generates an e-mail which goes into that
account. In our office, the gids in the front office
check it - I don't know; they probably do it every
other day or something. If an e-mail is in there
pertaining to a particular project, they'll forward that
e-mail to the planner working on that project. If
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there's an e-mail in there which is a general question,

like I'm in an R2, what's my setbacks? they'll just send

it to the planner on duty at that time.
So it's a standard thing on all websites for

ways for the public to contact it. You know, same thing

on like a Pepsi website or anybody's website would
probably have a similar thing.

Q Is there any other website maintained by the

county, to your knowledge?
A Our website is the website that is the planning

office's website; yeah.
(Deposition Exhibit No. 70 marked for

identification.)
Q @y Mr. Perry) I show you the document marked

as Exhibit 70 to your deposition. If you could take a

look at that, I'll ask you a couple ofquestions.
A I've skimmed it, Would you like me to read it?

Q In a general sense, can you describe for me

what this document is?
A Well. frst and foremost. I can see at the

bottom it has my e-mail signature tag. However, any
e-mail that's printed usually will have information at
the top clearly indicating that it's an e-mail, which
this exhibit does not have. It then has an original
message from Mark Spratt to B.J. Grieve, cc to Keith
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Simon. And it appears -- okay; this appean to be a
follow-up from a meeting I had with Mark Spratt that I
do remember that meeting.

Q And, really, I just wanted you - well, first
ofall, let me suggest to you this is how I received it
from the county through counsel, this document. So to

the extent there's no header on it regarding an e-mail
address, that's how I received it.

A This came from the Board ofCounty
Commissioners?

Q Yeah.
A Okay.
Q And, really, Ijust wanted to ask you a little

bit about the middle paragraph on the top of the page.

I see you're responding to Mark Spratt who was,
obviously, one ofthe applicant's representatives; fair
to say?

A Yes.

Q And, basically, you adiculated -- what you
articulated in your final staff report in the middle of
the page under number 9 that, again, in your opinion, at

this time when you were evaluating this project, the
risk of flooding on the property you considered to be
low.

A No - I would say that - as you might say it,
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what it says speaks for itself' I'd just state that a

more accurate draft finding along these lines could be

that - yeah. Because Mark is proposing - "Thank you

for the time you spent with me discussing water
elevations at Flathead' -- I'm reading out loud.

I'm sorry. I don't mean to offend you. If I
need to say something like....

"Please confirm the issues we discussed today
and that we concurred on the following: Both ofthe
USGS gauging records for Somers and Polson are

referenced"; okay. "The correction" -
Q Maybe I can just cut to the chase here and ask

it to you this way. Fair to say that in response to an

e-mail dated March 5, 2008 from Mark Spratt at RLK
Hydro, you stated, and I quote, "A more accurate draft
finding along these lines could be that" second quote,

"The probability of increased risk to public health and

safety from flooding on those areas ofthe proposed

suMivision above 2892.9 (NGVD 29) feet above sea lcvel

is low because only one flood event since Hungry Horse

Dam became operational has caused Flathead Lake to
exceed the BFE and that flood event was estimated by
FEMA to be statistically less probable than the
estimated .02 percent annual chance flood event,"' close
quote. Have I read that correctly?
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A Yes.

Q And you wrote that e-mail, did you not?
A Yes.

Q And this is essentially the infomntion you
provided the Board ofComrnissioners at the April 23,

2008 public meeting regarding this application. Is that

fair to say?
A I don't know, because I don't recall what I

presented to the commissioners specifically. I do
recall - I do recall that I submitted to the planning
board a revised finding number 39 based on - and I
believe this language - do you have a copy ofthat
revised 39 that I submitted that I handed out to the
planning board the night of the public hearing?

Q You know, I don't have that in front ofme.
But what I do have is the Comrnissioners' Joumal front
the public meeting drat you attended and at which you

spoke. Ar:d that's marked in the stack in front of you
as Exhibit 52, right on top there. And I see on the
third page of this exhibit, second full paragraph dorvn,
there's an indication made, and I quote, "Plarmer Grieve
explained that to the best ofhis knowledge when Kerr
Dam was built, the owners (Montana Power Company) went

around the lake and negotiated easements on properties

that they felt ifthey were to raise or lower the lake
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level could be flooded; these were flood easements,"
close quotes. Do you see that indication up there?

A Uh-huh.
Q And do you recall, in a general sense, having

spoken at the public meeting on Apnl n,2008?
A I don't recall if it was a public meeting. The

reason I say -- it was open to the public, but the
commissioners don't hold a public hearing. Typically
the commissioners don't hold a public hearing on
subdivisions. The public hearing is held by the
planning board. That's why I'm hesitant to agree with
that statement. To be honest with you, no, I do not
recall sitting in front ofthe commissioners on that
date, although, obviously I was there.

Q Fair enough.
A But it's one of those I might have blocked it

out.

Q Ijust seek the truth, that's all.
A I understand.

Q If you dont recall, that's fine.
Do you have any recollection, at all, ofthat

meeting or that - yeah, that meethg?
A Yeah, yeah, that.

Q And ith okay if you don't.
A I lnow it sounds ridiculous. but I honestlv -
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on those findings that you and I discussed at length,
the findings 43 and 45 in your staffreport marked as
Exhibit 51.

A Okay.

Q My question is, these findings that you made
with respect to the North Shore Ranch proposal, do you
know whether or not you have made any similar finding
with regard to any other subdivision you've processed
during the lims thxt youve been an employee of the
county?

A Similar in what regard?

Q In the regard that the lack of a verification
agent, as you and I discussed, formed a predicat€, so to
speak, for you to state that there is an elevated risk
of unsafe or unhealthy single family residences on a
given parcel of land?

A There is a good chance that the subdivisions
Irve done recently would contain -- could contain
similar language. I dont know any specific conditions
for any specific projects, off the top of my head. But
I know that it is a way of looking at a situation that I
would apply to other projects, were it relevant.

Q Okay. And sitting here today, though, you
can't identifr any other such project that contained
laoguage similar to these conditions in regard to the
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1 Q Not at all.
2 A Unless something happened which jogged my
3 memory or somebody said Do you rgmember when so and so

4 stood up and said this? then I might, Oh, yeah, I do
s remember that. But right now,just saying that, I don't
e remember that.
? Q That's fine.
8 A I go over there a couple times a day sometimes,
9 SO....

10 Q Have you ever referred to the Commissioners'
11 Joumal here in Flathead for any reason?

L2 A Oh, many times.
13 Q Okay. And in your experience, is it generally
14 accurate as to what occurs at public meetings, for
15 instance?
15 A Yeah.
a7 MR PERRY: Okay; fair enough.
ls Why don't we take a break until five of 1:00,
r g and we'll see if we can get Mr. Grieve done by two
zo o'clock; okay?
2L (Deposition in recess from 12:09 p.m. to
22 l:04 p.m.)
23 Q (By Mr. Perry) Sir, when we broke for lunch,
zr we had been discussing the North Shore Ranch
z s subdivision. I just had a couple of follow-up questions

14

Page | 04

North Shore Ranch project - or findings, I should say;

excuse me.
A Again, I would - I could think of a few

projects that I - if given the opportunity, I would
want to see in &ont of me because I would think Yeah, I
might have considered certain aspects of that project
similarly. Hungry Horse Village springs to mind. My
staffworked for Hungry Horse Villages comes to mind.
Not saying that I know there is one in there, it's just
that I do remember it was an extensive staffreport.
There were a variety of elements to review with that
project because there were, you know, more complexities

than a fairly standard small subdivision, you know.
Therefore, I would want to look at that. But offthe
top of my head, I cannot say, Oh, yes, X subdivision
condition number Y. You know I can't.

Q Understood. Aside from the Hungry Horse
project, is there any other project in your mind that
may have conditions? Not asking you to say --

A Findings?

Q - findings rather, similar to findings 43 and

45 in your staff report here? Im not asking you for
you to say Certainly, I know.

A You're saying that may have similar?
Q (Nods head.)
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A Yeah. Tree Farm in Whitefish may because of
its nature as a PUD and because of some other
complexities with access that it had. Whitetail Pines

may, because it had some issues with shallow groundwat€r

injust one particular area of the project. I guess all
I'm really doing is thinking ofprojects that had

complexities that would be noteworthy. Therefore, if
given the opportunity, I would want to look at them to
more accurately answer your question.

Q OkaY.
A Spur Wing Creekside had a creek running right

next to it which they had proposed some setbacks. So,

yeah, I might want to take a look at that one as well.

Q Any other ones that come to mind?
A Not off the top ofmy head right now; no.

Q Did you have any involvement in the Flathead
fuver Landing subdivision, in terms of evaluating?

A None whatsoever; no.

Q Can Ijust point you for a second to Exhibit 60
in front of you? This is, in fact, the final decision
from the Board of Commissioners on the Flathead River
l,anding subdivision.

A Number 60; okay.

Q And just as a preliminary matter, have you ever
seen this document before, to yow knowledge?
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A Probably not.

Q Okay. I suggest to you it was produced by
counsel for the county in this case in response to a
request made by myself for certain documents. And I see

on page - well, why dont I just ask you the question.

Ifyou couldjust give this document a read, and then
I'm just going to ask you whether or not there are any
furdings, in your opinion, that are in any way similar
to findings 43 and 45 in the North Shore Ranch staff
report.

A I would have no way of knowing that because
this document does not contain any findings.

Q I see on the last page ofthe document, under
the Conditions. there are a number ofconditions set
forth stading prior to - I'm sorry - the
second-to-last page of the document, page three ofthe
document. I see that there's an indication in paragraph
10, quote, "All buildings shall be set back 50 feet from
the hundred year floodplain boundary."

A Im sorry; I don't think Im looking at the
right page. The second-to-last -- excuse
me - second-to-last page?

Q SecondtoJast page.

A Condition number 10; okay.

Q Condition number 10. Sorry about that. Isee
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1 in paragnph 10 it's stated, and I quote, "All buildings
z shall be set back 50 feet from the hundred year

r floodplain boundary. The setback boundary shall be

4 staked in the field prior to the application for final
s plat," close quote. Was that -- in your opinion,
6 assuming that the gloundwater in this area was

z approximalely five feet below the surface, was that a

s condition that you find to be consistent with the
s findings that you made with respect to the North Shore

ro property?
11 MR. MCCORMICK: oblectioq speculation and

tz assumes facts not established.
13 THE WTTNESS: First of all, I don't know
r+ anlthing about this project, therefore, I don't know
ls an)4hing about the depth of the groundwater on this
1o project.
L7 You said, assuming the depth ofgroundwater was

18 five feet -le Q (By Mr. Perry) Yes, sir.
20 A - on this project. And then what was the
21 second part of your question? Assuming that the depth
2 2 of groundwater was five feet, which I don't know to be
23 true, but --
24 Q Ifyou make that assumption for me.
25 A Okay.
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Q And my question is, do you consider paragraphs
10 and I 1 to be consistent with the findings that you
made with respect to the North Shore Ranch project set

forth in your report at finding 43 and 45?
MR MCCORMICK: Same objections.
TIfT WITNESS: I understand your question.

And I understand, but I have difficult time answering it
because these are conditions, not necessarily findings.
And conditions have a little bit of a different basis
than findings. So comparing a condition to a finding in
my repod, also based on the fact that this condition,
given that this letter came out November 8th, 2006,
these conditions were probably developed early 2006,
middle of 2006, and the constant evolution of, you know,
our office improving our review of each individual
subdivision and the fact that I wasn't - I'm just
having a hard time drawing a comparison here. So maybe
ifyou could restate it or rephrase it for me.

Q @y Mr. Perry) Happy to. Assuming for me, if
you will, that the subdivision was subject to
groundwater at five feet.

A Okay.

Q Ifyou had reviewed this subdivision back in
'06, would you have put - would you have made fi.ndings

consistent with those findings that you made with
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1 sufficiency. The reason I say that is because I feel
2 that there is some language in there about unique
3 circumstances whereby -- complet€ness is, Did you submit
l everything thatrs meant to be there? Sufficiency is, Is
s that information sufficient to allow for review? And
G that - there is an element of if, during the
z sufficiency review, you identiff that there is a very
I obvious noteworthy concern, again, say, for example, the
e cliff, right? Because it's so visually obvious, there

ro would be grounds to request from the applicant
rr additional information to make the file suffrcient for
rz review, within reason. And, therefore, that's why I
tl cant answer your question for sure unless I had the
14 regulations her€ in front of me to point to and say Oh,
15 yeah, ifyou had cause, you could request a
re geotechnical. And you might do that before, so I'm -Li Q And the request for a geotechnical analysis, so
1s to speak, of a particular piece of propedy, was that,
1e during the '06 to r08 time frame, made on an ad hoc
20 basis at the planning department here i:r the county?
2L A Define "ad hoc."
22 Q Depending upon how you reviewed a particular
23 application, you may determine that you'd like to see a

24 geotechnical analysis on a given application but perhaps

25 not on another one.
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findings consistent with findings 43 and 45 that you
made with respect to the Nor*r Shore Ranch property?

MR MCCORMICK: Same objections.
THE WTI|{ESS: Given t}at chain of

assumptions, I would have to argue it -- I would have to
say I may have. I understand you're looking for a
definitive answer, and I wish I could give one, but I
feel that there's too many assumptions and it would be

too speculative to for me to answer your question by
saying Yes, I would have. I don't feel I can.

Q (By Mr. Perry) What additional informatioo
would you need in order to det€rmine whether or not you

would have rendered findings consistent with 43 and 45?

A All the same information which is typically
submitted with a subdivision application on which I base

my review.

Q In the '07 to '08 time period - well, '06 to
'08 time period, was a geotechnical analysis ofa
proposed subdivision required for completeness in the
county?

A No.
Q Was it required for suffrciency in the county

dudng that time period?
A I can't answer that, because I'd want to look

at the detailed language ofthe criteria for
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A Yes, both - potentially both prior to
sufficiency or after sufficiency, if there - if staff
identified a cause for concem -- if staff identified
something that had been submitted or observed by stalf
or further researched by staffwhich carxed concem for,
say, impacts to public health and safety and staff felt
that more information was warranted in order to
determine was this a cause for concem or not, then
there would be grounds for requesting a geotechnical. I
shy away from the term "ad hoc" because it gives the
impression that we might just say Yes, we want one, No,
we dont, you know.

But in my review of a subdivision, if there
were grounds for requesting rnore information to show
Hey, this has been brought up, but it's not a concem
because they did a geotecbnical analysis or Hey, lve
identified this, I'd like this done, and it comes back
Oh. there is a cause for concern. that would be the
mechanism whereby if it were - if it were relevant to
the criteria review - the review criteria excuse
me - and would provide a better analysis and a more
accurate analysis, then yes.

Q In your experience as the assistant planning
director here in Flathead County for approximately four
years, has the planning department ever roquted an
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respect to the North Shore Ranch property? And by that,
I'm referring to 43 and 45.

MR. MCCORMICK: Objectioq speculation,

assumes facts not in evidence, and foundation.
THE WTTIIESS3 I don't know. Because as I

mentioned earlier, it's possible that -- it's possible
that the lands adjacent to the hundred year floodplain
were not the same lands on which the groundwater was
within five feet ofthe surface, because every project
is unique. Every piece of ground is unique, Itis
possible that next to the hundred year floodplain there
was a -- an elevated area of land on which possibly the
structures were to be built and then on the other side
ofthat is where the five-foot depth of groundwater
would be. And, therefore, that area miglt be, you know,
the cause for concem for a finding that would be
similar to 43 and 45. But in this case, I have no way
ofknowing that, therefore, I can't say that it would
be - therefore, I can't agree with your question.

Q @y Mr. Perry) Yeah. And let me just clarifu.
I asked you to assume that this property was subject to
five foot groundwater.

A Sure; the entire property.

Q The entire property. And my question is, if
you had reviewed this application, would you have made
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applicant, a subdivision applicant, to conduct a year of
groundwater monitoring?

A Oh, I know that groundwater monitoring can

typically take a year simply because there is a season

fior doing it, and that season -- it's during the high
groundwater time period during the spring. And if a
subdivision application comes through and it happens to

get to the planning board or the commissioners in the

middle of summer and it hasn't - it doesnt have

accurate groundwater monitoring - or doesnt have

sufficient groundwater monitoring at that point, then it
could be - then that could be a noteworthy cause for
concem. Say there hadn't been any done yet. And if
there were to be some required, yeah, it would take a

while because they'd have to wait for that cycle to come

around.

Q How is it determined, here at the county, when
any given subdivision applicant has to conduct
groundwater monitoring?

A There is information pertaining to groundwater

required as part ofan application, under statute, to my
best recollection. And I'm not crystal clear on every
subdivision regulation today because, you know, I
refamiliarize myself with them each time I do a project,
especially if there's a gap between the time I do
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of groundwater monitoring and another project on the

river that has no groundwater monitoring and used the

groundwater mapping in order to provide that data' so to

speak, to the county?
A I don't know the answer to that question.

Q Okay. So that wouldn't be something that you'

if youte processing an application, would necessarily
go back to an applicant on and say Well, hey, the
groundwater map is good but I want groundwater

monitoring. Or how do you make that determination, you'

as a plarmer? Do you understand my question?

A I do understand your question. I'd liketo
reference something real quick.

Q Sure; take your time.
A In my review of a subdivision, there

is - statutorily, there is a requirement to review
impact on the natural environment. And our Flathead
County Development Code has a defmition for that, what

is a natural environment, which includes water. And in
terms of in my review of any project, I can't speak to
projects I haven't -- that werent mine to review. Atrd
I should also say in my review ofprojects recently,
because my experience and knowledge of this in general,

I like to think continues to improve as I work longer,
like anybody, hopefully. I would use an element of
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subdivision projects.
The issue on which you are questioning is one

that is discussed quite a bit statewide, regarding the
issue of how much information is to be submitted with a

subdivision application as opposed to with an

application to DEQ for your subdivision approval. And
the difference in those is always discussed and debated

and interpreted slightly differently between different
jurisdictions.

What I can say is that infonnation pertaining
to groundwater and water in general is one of the issues

that is required for subdivision review, and we try to
do the best job that we can.

Q Okay. In reviewing some of the other
subdivision applications that have been conditionally
approved by the county, I noted that some ofthe
subdivisions that I reviewed, although subject to high
groundwater, did not hav€ groundwater monitoring studies

conducted. And my question is -
A "Although subject to high groundwater" you

said?

Q Although subject to high goundwater, were not
required to conduct groundwater monitoring. And my
question is, how is that determination made between,
say, the North Shorc Ranch property that had 14 months
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reasonableness to start with ifa project is adjacent to
water or if a project is low lying and exhibits plant
species which are typically associated with shallow
groundwater or wetlands, or ifthere are depressions
which is seasonally filled with water or, you know, I
any other types of clues or research going to the
Montana Groundwater Information Centor, GWIC, and going

at well logs from adjacent properties that are public
record. If, amongst any of those, as well as other
tecbniques, there is cause for concern, or ifnot
concem then cause for frrther research, I would do that

research by potentially asking for additional
groundwater monitoring to document Is it a concern, is

it not a concem? Ifit's not, I would prefer to know
it's been done on the subject property and it's not a
concern. Therefore, if it comes up in the course of the

hearing, you can refer back to it and say This is not an

issue. If it is a concern, then that would - it would
be documented either way.

@eposition Exhibit No. 7l marked for
identification.)

MR. PERRY: Okay; fair enougb.
kt me show you one last exhibit here for your

deposition, Exhibit 71. Attomey Mccormick, your copy

is on the table, actually in your hand.
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Q (By Mr. Perry) Sir, the document marked as
Exhibit 71, do you recognize this doc,,ment?

A Not immediately.
Q And again, this was a document produced by

Attomey McCormick, on behalfofthe county, in response
to a request made by my office. And I was just
asking - really, Ijust want to know ifyou know who
drafted this or what meeting this refers to?

A Well, I'm trying to read and think at the same
time. It's really slowing ms down.

Q Lucky we don't have any gum.
A Yeah.

This seerns vaguely familiar to me as me having
written it. I know it sounds kind ofweird, but the way
it looks, you know, it doesn't have any reference. It
doesn't have a title like Written By. It doesnt
have - so at first glance, but I do generally recall
Gary - a flurry of communication with Gary because he
was curious about a variety ofthings. He needed
clarification on a number ofthings. He had a number of
questions. And so in reading this, it seerrs familiar to
me. IwishI-again, I know that sounds weird tojust
say it seems familiar to me, but I think I wrote this.

Q That is what I thought as well. And when you
refer to Gary, youle speakhg of Gary Hall?

Page 119

r Peter's office," close quote.
z A Yes.
r Q Have I read that correctly?
4 A Yes-
s Q Peter Steel?
5 A Yes.
z Q And who was Peter Steel at the time?
8 A Peter Steel is a Deputy Flathead County
9 Attomey.

10 Q Is he still a deputy?
11 A Yes, sir.
L2 Q He is; okay. And do you recall why he was
rs involved in this discussion between you and Gary?
L4 A I believe - say your question again.
ls Q Yeah. Do you have any recollection or
re understanding as to why Peter Steel, a deputy county
1? attomey for Flathead County, was involved in your
ra discussion with Gary Hall on Apnl22,20082
1e MR. MCCORMICK: Objection; to
2 o attorney-client privileged information. May I speak a
21 little to that?
22 MR. PERRY: Your objection is fine. I just
zr asked why he was there.
24 MR. MCCORMICK: I understand that. I just

2 5 want to make sure he undentands that vou've asked sort

Page 1'l8

r A Yes, sir,
z Q And he was a county commissioner at the time.
r A Yes, sir.
4 Q And this is a document dated 4/22/2008;
5 correct?
d A That's what's written on the top here.
z Q And I suggest to you that was the day before
e the public meeting on the North Shore Ranch application
g before the commissioners. Does that refresh your memory

ro at all about this meeting, the day before the meeting?
11 A No, that doesnt help. But you would be
ru correct because it was April 23rd; corlect?
13 Q Yeah.
L4 A Okay.
1s Q Do you recognize the handwriting on the page?

15 A No.
L7 Q Okay. It's not yours?
1g A No, it's not.
1e Q And in the past, have you seen Gary Hall's
20 handwriting on any documents? Would you recognize his
21 handwriting?
22 A No. If Gary Hall's handwriting were sitting
23 here in front ofme, I would not recognize it, no.
24 Q And there's a reference made at the top ofthe
25 page, and I quote, "Sumnary of4l22l08 Convenation at
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of a yes-and-no question.
He's not tryilg to elicit from you, I assume,

any comrnunications that would be considered revealing
attorney-client privileged communication.

MR. PERRY: Absolutely not, no.

Q @y Mr. Perry) My question is just do you know
why he was there? Because, as you said, Gary had some

questions about the North Shore Ranch project; correct?
A Yes.

Q And I was just wondering why the deputy cotmty
attomey would have been there during your discussion

with him. I don't want you to reveal any communications
you had with him.

A Sure. As we're talking here, bits and pieces
are coming to me b€cause it's just jogged my memory. As
I said, Gary - this was obviously on his plate. It was
on the agenda for the next day, and he was at work
reviewing everything. I guess that's speculating but,
you know, he was busy with this at that time. And I
vaguely remember participating -- being called over to
Peter's office because the staff report was mine,
because I was the planner on the project, because Gary
had questions about this, that and the other thing, And
Peter would be involved because - to get to your
question -- Peter would be involved because he is
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the - to my knowledge, he is the deputy county attomey

who deals with subdivision. For example, when I have a

zoning issue, I go to Jon Snith, because we've been

informed that - "we've been informed." That's hard to

t)?e; sorry. Generally speaking, it's my understanding

that they have partitioned out their workload there that

Peter deals with subdivision, Jon deals with zoning.

That's a really hard way to say something really simple.

Therefore, to answer your question' Peter would

be involved because it was a subdivision issue. And I
would think that if John - if Gary had legal questions,

he would engage Peter with those questions. L€gal
questions regarding subdivisions, he would engage Peter

with those questions, in a general nature, as I'm pretty

sure he did with other subdivision questions, ifthey
were of a legal nature.

Q I see there's a reference in the middle of the
page aner this flrst bullet, and I quote, "See
memorandum," and then it says "Read," and it's
underlined. Do you know what memorandum that would be?

A I don't.
MR. MCCORMICK: I objecq foundation and

speculation.
TIIE WITNESS: I'm trying to think if there

was anything - b€cause the bullet is in reference to
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privilege and instruct him not to answer the question

because you're talking about a meeting here that

apparently was held between Gary, B.J., and the County

Attomey's Office.
MR. PERRY: I asked for a discussion,

though, between him and Gary. I said - my question was

very specific in that regard. I asked Do you recall

speaking with Gary about getting sued?

MR. MCCORMICK: If voute asking about a

conversation that took place at this meeting, I object
and inshuct him not to answer the question. If you're

asking him about conversations outside of that me€ting'

that's an appropriate question.

Q (By Mr. Perry) You acknowledge and agree with
me at the bottom ofthis page, Exhibit 71, it is
handwritten, "Get sued"?

A (Nods head.)

Q Yes?
A Yes.

Q Okay. Without Setting into any attomey-client
issue, do you recall ever having a discussion with Gary
Hall about the county getting sued over the North Shore

Ranch suMivision?
A I do generally recall that Gary was concemed

with legal defensibility of whatever action he chose to
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1 the flood easements. The flood easement record would be

z my knowledge that they existed and then the evidence
r submitted by Katherine Maxwell at the public hearing
l which, then, we had a copy of, et cetera. I can't think
s of any - anything that would be a "memorandum."
e Q (By Mr. Perry) I was just wondering, because I
? hadn't seen a mernorandum from the county with respect to

8 either ofthese top two issues. I do recall the
9 memorandum from Katherine Maxwell, thougll so perhaps

10 that explains it.
11 A Oh, is the cover ofher - does it say

12 "Memorandum"?
13 Q It does.

L4 A Oh, well, that might be it.
15 Q Fair anough.
16 And I see at the bottom ofthe page, there's an

rz indication made, and I quote - I believe it
re says -- it's handwritten, "Get sued," close quote. Do
19 you see that indication?
20 A Yeah.
2t Q Do you recall a discussion with you and Gary
22 about getting sued?
23 MR MCCORMICK: objection; foundation and

2{ objection; speculation.
2s And I'm going to object on attorney-client

1{
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take.

Q Okay. And, I mean, the public meeting at which
the comrnission was to vote, was scheduled for April 23,

2008. In your opinion, had Gary Hall concluded, prior
to that meeting, that he was going to vote to deny this
application?

MR' MCCORMICK3 obj€crion; foutrdltiotr and

objection; speculation.
TIIE WfiNESS: Can you restate that question

for me?
MR. PERRY: Sure.

Q (By Mr. Perry) We know the public meeting for
the North Shor€ Ranch application was conducted on April
23, 2008. And my question to you is, did you ever have

a discussion with Gary Hall before that day, during the
course ofwhich he stated to yor! in words or substance,

that he intended to vote to deny the application?
A Yes.

Q There was such a conversation.
A I spoke with Gary Hall on the phone because, as

I said, he was having a variety of -
Q uh-huh.
A -- he was concemed with being defensible. He

was very stressed out by the project. He called me to
ask about findings, about the basis for findings,
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r how those - the basis ofthose findings related to
2 state law. Ald he asked me specifically about findings
3 that were - he asked me to clarif specifically, and
l explain in more detail, findings that I remember
s thinking were the negative ones.
6 Q So as a result ofthat conversation, did you
r form an opinion or reach a conclusion that, in fact,
e Gary Hall was intending to vote to deny the application?
e A I got that impression.

Lo Q Fair enough.
11 At any time before April 23, 2008, did you ever
12 have a discussion with Commissioner Joe Brenneman during
13 the course of which he stated to you, in words or
14 substance, that he, too, intended to vote to deDy this
rs application?
16 A No.
t7 MR. PERRY: If I could have one minute,
1s I'll be done.
le MR. MCCORMICK: Sure.
20 (Deposition in recess from l:38 p.m. to
21 1:40 p.m.)
22 Q @y Mr. Perry) This meeting that we discussed
2 3 bde fly in Exhibit - referenced by Exhibit 7 I , was
2a there anybody else there besides Peter Steel, Gary Hall,
u s and yourself, to your recollection?
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1 A To my recollection, no. And it's a very vague
z recollection at that. But there's something there. But
r no, I don't recall anyone else be'ing there.
{ MR PERRY: Okay; fair enough. Thanks so

s much for your time today, Mr. Grieve; appreciate it.
G THE WITNESS: All right.
7 (Deposition concluded at 1:40 p.m.; witness
a excused, signature reserved.)
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