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MONDAY, NOVEMBER 29, 2010 

 
The Board of County Commissioners met in continued session at 8:00 o'clock A.M.  Chairman Brenneman, 
Commissioners Lauman and Dupont, and Clerk Robinson were present. 
 

NO MEETINGS SCHEDULED 
 
At 5:00 o'clock P.M., the Board continued the session until 8:00 o'clock A.M. on  November 30, 2010.   

 
 

**************************************** 
 

TUESDAY, NOVEMBER 30, 2010 
 
The Board of County Commissioners met in continued session at 8:00 o'clock A.M.  Chairman Brenneman, 
Commissioners Lauman and Dupont, and Clerk Robinson were present. 
 
CONSIDERATION OF RESTATEMENT OF COOPERATIVE INTERLOCAL AGREEMENT @ WHITEFISH CITY 
COUNCIL CHAMBERS 
 

6:04:14 AM 
Members present:   

Chairman Joseph D. Brenneman 
Commissioner Dale W. Lauman 
Commissioner James R. Dupont 

Others present:  
          Assistant Mike Pence, Whitefish City Manager Chuck Stearns, Whitefish City Clerk Necile Lorang, Lyle 
          Phillips, Larry Campbell, Frank Sweeney, Sharon Morrison, Theodore Roosendahl, Tom Thomas, Turner   
          Askew, Nan Askew, Gary Hall, Rick Smith, Kayla Kile, Anne Dee Reno, Diane Smith, David Fischlowitz, Ed  
          McGrew, Richard Hildner, Bruce Meyer, Leslee Meyer, Rebecca Norton, Sarah Nargi, Dan Weinberg, Michelle  
         Troyer, Jan Metzmaker, Mayre Flowers, Philip Mitchell, Bob Blickenstaff, Rhonda Fitzgura, John Vail, Mary 
         Vail, Lynette Hintze, Clerk Kile         
  

Chairman Brenneman stated the purpose of the meeting is to consider signing the document for restatement of the 
Interlocal Agreement with Flathead County regarding the Cityôs extraterritorial planning and zoning jurisdiction.  He noted 
this is a public meeting and although they would not be required to take public comment it will be allowed.  Brenneman 
explained the Interlocal Agreement before them is the exact document signed by Whitefish City Council on November 16, 
2010.   
 
Chairman Brenneman opened the public comment period for anyone wishing to give their comments regarding 
the Interlocal Agreement.   
 
Larry Campbell a resident in the donut area said what was printed in the newspaper was either a misprint or 
misconception of the language in regards to Article 13 which has been thrown out.  He stated it is garbage as he attended 
all the meetings and everyone was in agreement with Article 13 with the exception of maybe Chuck 
Stearns who eventually came around and voted for it. He then said he believes the City of Whitefish has gutted any 
representation that they have had or were going to have and that was in Article 13.  Campbell stated he has not read one 
article or heard anything about an attorney from Flathead County representing him or offering to give them more 
representation; it has been one sided from Whitefish.  He said as he understands it if this is approved he will be governed 
by all the ordinances from the City of Whitefish which includes having only three chickens and no rooster which gets 
ridiculous.  He noted the only thing in there is the termination clause and each and every one of the Commissioners have 
expressed they do not want to have the burden of planning in the area and instead want to pass it off.  Campbell stated he 
is a resident of the county and wonders why they should be treated differently than those in Columbia Falls or Coram.  He 
further said he felt Commissioner Dupont truly was batting for them. 
 
Rebecca Norton, 530 Scott Avenue said she felt from the beginning this was a reckless and dangerous route to go.  She 
stated she appreciated the Commission trying to come up with a compromise that would work.  Norton explained there 
have been concerns with residence in regards to their property values and noted she is not in favor of the document being 
approved, and would instead like a final decision from the Supreme Court.  She noted her concern in regards to their water 
supply and asked if at all possible that someone from Flathead County (inaudible) so they donôt have to replace their water 
supply.  
 
Sara Nargi a physician in the Highway 93 South donut area expressed her concern in regards to the agreement as it is 
currently written that doesnôt say anything really specific about the Highway 93 corridor and other areas discussed during 
the long term growth policy of Whitefish.   She said during that time it was decided that Highway 93 and a couple of other 
areas would be commercially zoned in a transition zone.  Nargi stated she would like to see written into the policy that this 
would be done within some time limit; the next six months, as it was suppose to be done within two years and its three 
years later now. She noted the residents living on Highway 93 unanimously want this done as the properties now are only 
useful if commercial properties.  
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Frank Sweeney, 350 Lost Coon Trail said the agreement in front of them states it is an entire agreement between the 
parties and you are going to sign that agreement saying it is the entire agreement, and we all know sitting here that it isnôt 
the entire agreement between the City of Whitefish and Flathead County regarding the Interlocal Agreement; there is going 
to be a MOU which is part of the agreement.  Sweeney asked that they not sign the agreement but instead finish up and 
complete the MOU before they accept and sign the document.  He stated as a lawyer he would never advise a client under 
any circumstances to sign a document that says it is your entire agreement when everybody in the room knows it is not.  
The agreement in front of them he said does not address the key issue and the reason for  attempting to terminate the 
Interlocal Agreement that is in place now; the issue of representation of citizens in the donut area.   Sweeney said neither 
the agreement nor the MOU addresses the issue.  He stated it has been brought to your attention as well as the state 
councilôs attention that the way to do that is to create a local area governing board to manage it.  He said the agreement in 
place for the City of Whitefish is no different and is identical to the one in place in Columbia Falls.  He further stated if the 
agreement is truly about the Critical Areas Ordinance then letôs identify that as the problem and deal with it on that basis 
rather than revise the agreement that doesnôt address any of the concerns in respect to representation; there is no 
urgency, letôs get it right. 
 
Sharon Morrison, 400 Morrison Road said she echoed Mr. Sweeneyôs comments and urged them to not sign the Interlocal 
Agreement.  She stated her reason for that is that it is an illegal document as written.  She stated when a contract says it is 
a complete agreement between the parties then nothing else will be considered and it doesnôt matter if another MOU is 
written or not; itôs worthless and will not have any effect.  If a party was to challenge it in a court of law she said the clause 
in the contract that says it is the entire understanding between the parties that a court will not permit the admission of the 
evidence of a MOU that is not referenced or incorporated into the agreement.   Morrison then explained the three reasons 
why she feels it is illegal.  
 

 Unlawful for a governing body to delegate a governmental function without an express 
authorization by the legislature; MCA 76-2-201 the county is given zoning authority by the state 
legislature.  The statues were searched and she found nothing that says the county can pass that 
on; only the legislature has the power to do that.  

 

 It is unconstitutional is another reason.  When Montana passed the 1972 Constitution they withheld 
the power to initiate a referendum. It says the people reserve under themselves the power to 
initiate a referendum.  Legislative authority is given to the legislature according to the constitution 
and this agreement as an end run around the initiative and referendum process essentially is 
taking away the doughnut area residents constitutional rights.   

 

 It also lacks a provision that is required by statue whereby it must name an administrator to 
administer the function.  The Interlocal Agreement chapter is about administrative functions.  MCA 
76-2-310 & 311.  The county cannot delegate authority to the city.   

   
Jan Metzmaker said she was not in favor for several reasons including the one year termination provision.  She  said with 
the MOU out there it would be like a pig in a poke as they would have no idea what it would cost, what planning would 
happen or what rules and ordinances would be reviewed, which isnôt fair to the citizens or taxpayers of  
Whitefish.  She stated they have already dealt with this correctly with the City of Whitefish and paid to go through the 
public process.    
 
Bruce Myer also a resident in the donut area said he doesnôt like being left without any representation which is basically 
what is being done.  He said the citizens voted them in and asked where their representation is from them.    
 
Diane Smith, 26 Houston Drive also a resident in the donut area stated she supported the agreement. She said as a 
lawyer she structures deals.  Smith quoted a long standing saying in politics that says power corrupts and absolute power 
corrupts absolutely.  She said what was wrong with the original agreement with the lack of a termination clause is that both 
parties had to agree; under the old agreement it could be terminated at any time providing that both parties agreed.  She 
explained the one year period is actually longer than what exists in the current agreement.  Smith said what is important is 
that Whitefish and Flathead County can get back to negotiating with each other, listening to each other and compromising 
with each other without one body having the opportunity to enslave the other to an agreement that lasts forever and ever 
until both parties agree to let the other one out; no matter how miserable that party may be.  At the county level she added 
you have the opportunity at this point to represent those in the donut.  She stated if Whitefish gets out of control you can 
step in and remind Whitefish that they need to compromise, listen and hear what the residence in the donut area are 
saying.  We have seen examples where ordinances are passed that donôt make any sense in the donut area; they may 
make sense in downtown Whitefish, but not in the donut.  She noted she has never seen a deal that she thought couldnôt 
be better, yet at the end of the day this will restore a balance of power to the two entities and by doing so will give the 
citizens in the donut an opportunity to be heard and listened to in a way that has been missing for them that lead to the 
lawsuit.  
 
Lyle Phillips, 2840 Resthaven Drive another resident of the donut area said it has been eight months since the process 
was started to determine where common ground could be reached for establishing a new Cooperative Interlocal 
Agreement between the City of Whitefish and Flathead County.  He stated the purpose of the process as he was told was 
to develop an alternative solution to having the courts settle a lawsuit; it was initiated at the request of the City Council.  
The restatement of the Cooperative Interlocal Agreement being considered is a culmination of those efforts and also 
includes some additional language by the county and city attorneys.  Phillips said he as well as a lot of others have  spent 
a lot of time working to provide something that would provide cooperation between the two parties.  He stated he believes 
strongly the Commissioners are the elected officials and are representing them in a cooperative manner with the City of 
Whitefish and that they will all benefit from it. He said he hasnôt heard a whole lot of discussion in the last few hearings that 
say they are willing to cooperate and be considerate of the citizens in the donut; mostly of what he has heard is that they 
have an agenda and will push it as hard as they can, and we donôt really care what happens to you.  Phillips said the 
document does provide a compromise between the two parties although it isnôt ideal; yet better than what they have had.  
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Richard Hildner, 104 E. 5th Street, Whitefish asked that the document not be approved.  He said during the public hearing 
held by the Whitefish City Council when a 3 to 2 vote of approval was given that only one person spoke in favor of the 
restatement, and everyone else from inside and outside the city spoke against it.  He stated a vast majority of donut 
residents have spoken against the restatement of the agreement which does nothing to bring predictability to the lands in 
the extraterritorial area.  Hildner said in fact the one year termination does just the opposite which seems to be one of the 
issues that keeps coming up over this idea of predictability.  There is no change of representation he said as the City 
Council still represents the City of Whitefish and the Commissioners still represent Flathead County.  He questioned why 
the 2005 Interlocal Agreement wasnôt being stuck with whereby they could agree in the spirit of cooperation to sit down 
and discuss the handful of issues that seem to divide them like the critical ordinance. He added perhaps some of the 
lawsuits would go away if they could get back to discussing the critical ordinance; the 2005 Interlocal Agreement would 
provide predictability and avoid double taxation of city residence that have paid once for the development of legislation that 
affect both the city and donut area residence.     
 
Karen Reeves, 230 Missy Lane also a donut resident said a lot of what was just said is basically what she intended to 
make a point of.  She said she believes they can address the particular issues that have caused this to blow up instead of 
throwing everything out.  Reeves said the same kind of Interlocal Agreement exists in Columbia Falls and has worked fine 
in Whitefish for many years.  She added I think we are getting rid of everything because of the critical area ordinance.    
 
Rhonda Fitzgerald, 412 Lupfer Avenue said she is puzzled by the whole issue as everyone that lives in the city is also 
under the county.  She noted she lives in the city and feels the Commission is also looking out for them as well as those in 
the donut area.  Fitzgerald asked why Columbia Falls hasnôt withdrawn from the Interlocal if the document is so flawed.  
She stated if this is all going to be pulled back out on the table she would like to be reimbursed for the taxes paid in 
preparing the planning document.   
 
Tom Thomas a resident in the donut area said he feels there are red flags and stated right now the City of Whitefish is 
under a tremendous amount of pressure by the people who have the heart of Whitefish.  He said I am not sure you can do 
a successful job of helping the residence in the donut area because these people are ruthless.  Thomas stated for 10 
years he has seen people railroaded so badly when someone decides they donôt want this person or business; right now 
they are fighting about who is allowed to have a business and who isnôt on Highway 93, and are considering taking 
businesses away from people or not allowing them to continue on if it is sold.  He said he has clients that live on the other 
side of Highway 40 that are concerned that they bought their property and canôt have it as residential and the City of 
Whitefish will never allow it to be used as commercial.  Thomas went on to say I donôt know how you are going to control 
the monster that is in the City of Whitefish and said personally he would like to see it go to court.  
 
Mayre Flowers, Citizens for a Better Flathead thanked the Commission for coming to Whitefish and said she feels it is 
important that they hold hearings in communities within the County when issues like this come up.  She spoke about the 
lack of faith and discouragement voters have in their government.  She said the 2005 existing agreement already allows 
them to work together.  Flowers said there are issues that have not been put on the table and the most important first step 
is to try to hammer out those issues under the 2005 agreement and to not move forward with the new agreement.  She 
said she agrees with the position stated by Attorney, Frank Sweeney in that this is illegal because it is not the entire 
agreement.    
 
Dick Smith, 2451 Lone Tail Pines stated you have a chance to make a decision to come back to the table; right now based 
on the 2005 Interlocal Agreement you are not at the table, and being a donut resident I want someone at the table.  He 
said bottom line I am in favor of the proposal and dearly want someone representing me.  Smith said the agreement is 
very simple in that Whitefish has all the power except if they get out of hand as has been seen in the past and that gives 
you a chance to sit at the table and hopefully bring them back in.    
 
Phil Mitchell, 1450 West Lakeshore Drive said the balance of power to help the donut residence is part of the solution they 
are trying to come up with and thanked the Commission for seriously looking at this.   
 
Chairman Brenneman closed the public comment period 
 
Commissioner Dupont said he appreciated those that came out to show how much they did care about their community.  
He stated the county was brought into this particular matter by the residence of the donut and he as the representative of 
the north end of the valley.  The 2005 Interlocal Agreement he said gave the county no option whatsoever which was not 
fair to the residence in the donut, and that is why negotiations were started with the council.  He said a resolution was 
agreed upon for two things which were that the county or the city had an option to get out of the agreement should they 
come to a stale mate and could not get over what one party or the other wanted, and second it has a termination clause 
which is good because it gives you the opportunity to look at it and see where you are going to start planning ahead.  
Dupont said there has been a major split between people surrounding the City of Whitefish and it will not go away unless 
we sit down at the table and start trusting each other and working out the issues they are all trying to deal with.   He said 
the attorneys have looked at it and stated I donôt know if its legal or illegal. Dupont stated in the civil world you never know 
until you go to court; what we are trying to do is eliminate the issue of waiting two to three years for a decision from District 
Court that will be appealed to the Supreme Court.  Those that have property in the donut area he said are sitting on 
property that is valueless and donôt know what they can or canôt do with it.  He stated this is a living document that can be 
changed as they cooperate and negotiate with each other which with the current council he said he feels can be done. 
Dupont said this is a start and after he and the council met there was a good understanding that they were going to work 
together and resolve some of the critical area ordinances out there that are disturbing to residence in the donut.  
 
Commissioner Lauman also thanked everyone for coming out and stated he appreciated Commissioner Dupontôs work in 
developing the agreement with the committee.  He said they met with the Whitefish City Council and believes everyone put 
the agenda on top of the table and agrees with Commissioner Dupont in that it isnôt a perfect document but is three steps 
in the right direction in bringing communication back between the City Council and County Commissioners, and as long as 
that communication line is open he stated we will accomplish something.  Lauman noted it is not cast in stone and can be 
corrected.  
 
Chairman Brenneman said we have before us Resolution 10-46 which would be signing the Restatement of the 
Cooperative Interlocal Agreement.     
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Commissioner Dupont made a motion to sign the Restatement of the Interlocal Agreement, Resolution 10-46 with the City 
of Whitefish.   Commissioner Lauman seconded the motion.  
 
Chairman Brenneman said he feels it is very apropos they are in fact doing this on a snowy wintery night when it is difficult 
to travel; we wouldnôt want any portion of this to be easy.  He said in listening to public comment tonight there seems to be 
a common theme from both sides regarding concern over the ability to trust each other.  He stated there is no way to know 
how that is going to work, unless they establish some kind of a starting point and proceed down a path that hopefully 
would be a mutually beneficial reestablishment of trust.  Brenneman said as it has been clearly stated this is not the 
perfect document, however, I feel it is a step in the right direction and as a County Commissioner I took an oath to do the 
best job I could for the citizens of Flathead County.  He stated very clearly resolving the litigation is in the best interest of 
the citizens they represent.   Brenneman asked that those serving at the City and County level for the next number of 
years keep in mind the importance of working together, the importance of water quality and predictability and property 
value and rights; it isnôt an easy answer and anyone who tells you it is easy is lying to you as it is a complex problem.  He 
further said the issue of representation by members in the donut needs to be seriously addressed whether thatôs planning 
board members be elected or whether or not with the legislative change there could in fact be a elected body that would 
have some authority regarding development in that area of land use. 
 
Motion carried unanimously.   
 
 

 
 
 
 
 


