
IN THE DISTRICT COURT OF THE ELEVENTH


JUDICIAL DISTRICT OF THE STATE OF MONTANA,


IN AND FOR THE COUNTY OF FLATHEAD


* * * * * * * * * * * * * * * * * * * * * 


ORDER

IT IS HEREBY ORDERED that the existing rules of practice of the District Court of the Eleventh Judicial District of the State of Montana are revoked, and the following rules of practice are adopted as the Court's rules of practice, effective this 1st  day​ of February, 1991.  These rules supplement the Uniform District Court rules (UDCR), Title 25, Chapter 19, MCA.  Where applicable, the rules of this Court, as well as the UDCR shall apply to criminal as well as civil proceedings.

Rule 1.  DEPARTMENTS AND ASSIGNMENT OF CASES (Updated 1/31/2014):

A.  Assignment of Cases.  The District Court is divided into four Departments:   Department 1, Judge Ted O. Lympus, Department 2, Robert B. Allison, Department 3, Heidi J. Ulbricht, and Department 4, David M. Ortley.  All actions and proceedings shall be assigned to the departments on a random basis.  Upon the filing of an action to which this rule applies, the Clerk shall append to the case number an "A",  "B", “C” or “D” to designate that the cause has been assigned to Judges Lympus, Allison, Ulbricht, or Ortley, respectively, as determined by random selection.

B.  Consolidation of Cases.  A Petition for Consolidation, pursuant to Rule 42(a), Montana Rules of Civil Procedure, shall be filed in each action to be consolidated.  The Judge in whose department the initial action was filed shall determine whether consolidation shall be ordered and all actions thus consolidated shall be assigned to that department.

C.  The work in the District shall be interchangeable among the Judges thereof during the absence or disability or upon the request of the Judge.  Any Judge making any Order for the Judge of another Department will be presumed to have acted with the consent of that Judge.  Actions by one Department relative to a case assigned to any other Department shall not, by that fact alone, result in a transfer of the case.

D.  Any Judge may, with the consent of the other, and after starting the basis therefor, transfer any action, matter or proceeding to another Department.  Notice of said transfer shall be provided all parties.

E.  In the absence of judicial disqualification, no cause may be transferred from one department to the other without the Court's order of approval, considered and signed by both Judges.

Rule 2.  LAW AND MOTION (Updated 1/31/2014):
Law and motion shall be set and heard at 8:30 A.M., Tuesday and Wednesday (Dept A-Lympus) at 8:45 A.M. Tuesday and Wednesday (Dept B-Allison), at 8:30A.M., Thursday and Friday (Dept C-Ulbricht) and at 8:45 A.M. Thursday and Friday (Dept D-Ortley).  No matter may be set for Law and Motion until the motion and all documents relevant to the matter to be heard have been filed and any proposed Order or Decree has been submitted to the Clerk of Court 48 hours in advance.
Emergency, non-testimonial or self-evident documents requiring the Court's attention may be mailed to or left with the judicial assistant for the particular Court  assigned  to  the  case  with a request for the Court's immediate attention.  However, any document or request requiring further explanation or support must be presented by counsel to the Court at its regularly‑scheduled time for law and motion.

Rule 2A.  STANDING ORDER (Entered 9/25/95):

In order to more efficiently manage the ex parte motions being presented to the Court, the four Departments of the Eleventh Judicial District Court of the State of Montana will require the moving party and/or their attorney to personally present the ex parte motion to the Court.  The motion and other necessary paperwork should be accompanied by the full court file. The Court also reminds and admonishes parties and/or their attorneys to submit the required affidavits setting forth the necessary information in order to meet the statutory requirements.

Rule 3.  HEARINGS ON MOTIONS:

NOTE:  See UDCR 2

A.  When counsel desire oral argument on a motion, other than a motion for summary judgment, they shall so state in a separate document entitled "Request for Oral Argument," including therein the reasons in support of oral argument and why they are 

unable to fully and satisfactorily articulate their position in a brief.

B.  Counsel shall include with their Request for Oral Argument a proposed Order granting oral argument.  In the event the Court determines that oral argument would be beneficial to a determination of the motion and grants oral argument, the moving party has a duty to schedule such argument with the appropriate Court personnel and to notify opposing counsel.

C.  If the Court determines sua sponte that oral argument on a motion would be beneficial to a determination of the motion, it shall so order; the moving party then has the duty to schedule oral argument and to notify opposing counsel.

D.  Scheduled hearings on motions pending may be continued by the Court, on its own initiative, or upon the written motion of any party, with notice to all adverse parties.  All such motions to continue must be submitted in writing and accompanied by an appropriate formal order prepared for the Court's approval.

E.  Time settings for hearing on contested motions will be obtained exclusively from the individual designated by the Court.

Rule 4.  ORDERS

Any motion filed with the Court shall be accompanied by a proposed Order granting the relief sought.

Rule 5.  SERVICE OF PROCESS AND PAPERS (Amended 5/9/2000):

A.  Proof of service of all papers required or permitted to be served, other than those for which a particular method of proof exists as prescribed in the Montana Rules of Civil Procedure, or other applicable statute, shall be filed with the Clerk promptly, and in any event before any action is to be taken thereon by the Court or the parties. Failure to provide proof of service upon the applicable parties in any action will prohibit the filing of such documents with the Clerk of Court.  Any communication with the Court including letters from parties in any actions shall also require proof of service before being filed by the Clerk of Court or submitted to the presiding Judge.
B.  Parties shall furnish to the Clerk all necessary copies of any proposed judgment, order, or other document to be signed by the court, together with self-addressed, stamped envelope, so 

as to permit the Clerk to comply with the notice or service provisions of any applicable statute or rule.

Rule 6.  SCHEDULING ORDERS; COMMUNICATIONS WITH THE COURT:

A.  Scheduling Orders.  Not later than 120 days after the filing of a Complaint in a Civil (DV) or Dissolution (DR) action counsel for the Plaintiff or Petitioner shall file a written Motion for Scheduling Order which shall be issued by the court in accord with Rule 16(b), M.R.Civ.P.  Failure to file such motion in a timely manner may result in sanctions, including dismissal. Counsel for the Defendant or Respondent may also move for a Scheduling Order in their discretion.

B.  Communications.  The Court will not receive letters or other communication from counsel or parties which do not indicate on their face that copies have been sent to opposing counsel.

C.  Ex parte Communications.  There will be no ex parte discussion with the Court of substantive issues involved in pending or anticipated cases without the presence of or notice to all opposing counsel, or without prior approval or stipulation by such counsel.  A violation of this rule may result in a disqualification of the Judge for cause as well as imposition of sanctions against the offending attorney or party.

D.  Reminders to Court. In the event a Judge has under advisement any matter, including, but not limited to, a motion or decision in a bench trial, for a period of more than sixty (60) days, each party affected thereby shall send to the Judge a letter particularly describing the matter under advisement and stating the date the matter was taken under advisement.

Rule 7.  COURT RECORDS:

A.  The Clerk shall not permit any files or documents to be removed from the office without prior order of the Court, signed by the Judge to whom the affected cause has been assigned.  The Clerk must obtain a receipt from any party removing any file or court record.

B.  The records and files in dependent/neglect and adoption actions shall not be withdrawn, examined, or inspected by anyone except upon order of the Court.  The records of the Youth Court are governed by Section 41-5-601 et seq., M.C.A.

C.  No will, bond or undertaking shall be taken from the Clerk's office under any circumstances, and no judgment before it is recorded.

Rule 8.  FILINGS:

A.  All motions and briefs shall be filed with the Clerk of District Court.

B.  Upon the filing of a motion for leave to file an amended complaint or answer, a complaint in intervention, or any other pleading requiring leave of Court to file, the movant shall file with the motion a copy of the proposed pleading or amendments and lodge the original with the Clerk of Court.  If leave to file is granted, the Clerk shall file the original forthwith.

C.  Pursuant to UDCR No. 4 no discovery document may be filed with the Clerk of Court without prior leave of the Court.  Upon receipt of a deposition, after leave of Court has been granted, the Clerk shall open it and file it in the open file, unless otherwise ordered.  The Clerk shall notify all counsel when a deposition has been filed.

D.  When a demand for a jury trial is incorporated in a pleading, counsel are to so indicate in the title as well as the body of the pleading.

E.  Any papers filed which do not conform to Rule 10 or Rule 11 of the Montana Rules of Civil Procedure may be stricken by the Court on its own initiative upon such terms as to the Court may appear just.

F.  When any written order is made by the Court, it must immediately thereafter be presented to the Clerk for filing.

G.  A copy of any order, the original of which is being taken out for service, shall be presented to the Clerk for a minute entry immediately upon the signing thereof.

H.  All briefs required by rule, regulation or by Court order to be filed by a date certain shall be filed by 5:00 P.M. by the date certain.  Except where approval from the Court is obtained prior to the date certain, and notice thereof is provided to each party by the party seeking an extension of time, filing beyond the date certain may result in the Court's disregarding the brief and citing the delinquent party's attorney for contempt.  

I.  No individual brief shall exceed 25 pages in length, exclusive of indexes and appendixes, without prior leave of the Court.

J.  Citations of authority must include photocopies of all cases referred to which are not found in the Federal, Pacific or Montana reporting services available in the Flathead County Law Library.

Rule 9.  SETTLEMENT CONFERENCES and PRETRIAL:

A.  All civil and domestic actions set for trial shall be subject to a settlement conference pursuant to the requirements of the scheduling order unless specifically waived by order of the Court for cause shown. *All criminal actions set for trial shall be subject to a resolution conference in Department 1 as set by the Court. *(Department 1 no longer requires a resolution conference).

B.  If a pretrial conference should be deemed unwarranted or unnecessary in any cause, the Court will order the cause to be taken from the pretrial calendar and tried without a pretrial order.

C.  In all cases in which a pretrial order is required, the parties, contentions must be filed with the Clerk and served upon opposing counsel.

​  

Rule 10.  JURY TERMS AND JURY TRIALS:

A. There shall be two jury terms annually.  The spring term shall commence on the first Monday in March and the fall term shall commence on the first Monday in September.  Each term shall continue until the commencement of the succeeding term. 

B.  Criminal causes will be set for jury trial by the Court on its own initiative.

C.  All civil causes governed by the Montana Rules of Civil Procedure which are at issue, and in which a pretrial order has been signed, will be set for trial by the Court on its own initiative.  All cases set for trial shall be fully prepared to begin trial on that date.

D.  Whenever the trial of any cause will require the attendance of expert witnesses or parties who reside outside the state, counsel for the party intending to call such witnesses or parties shall so alert the Court and opposing counsel at the pretrial conference.  In setting the calendar the Court will, whenever practicable, set such cases for trial to begin on a date certain.

E.  Unless otherwise directed at the pretrial conference, proposed instructions to the jury in a civil action shall be presented to the Court and served upon each adverse party three (3) days before trial.  The original and one copy of each instruc​tion proposed must be furnished to the Court, and must bear the identification or numbering system of its proponent, and the authority relied upon, as shown on Exhibit A attached to these rules.  Instructions to the jury shall be on 8 1/2" x 11" paper, and since that must also contain a citation of authorities at the bottom of the instruction, as well as an indication of the party on whose behalf the instruction is requested, and be numbered consecutively, the proposed instructions should be submitted on paper longer than 11-inch, with the citation of authorities and the indication of the party on whose behalf it is requested on that portion of the instruction that exceeds the 11-inch length.  Thus, once the instructions are finally settled, the instructions that are going to be given to the jury shall be trimmed to the 11-inch length with a paper cutter. The Court may receive additional proposed instructions relating to questions arising during the trial at any time prior to completion of settlement of jury instruc​tions.  Proposed forms of verdict must be submitted by each party at the same time and in the same manner as the jury instruc​tions.  The Court requests that, where possible, a computer disk compatible with IBM PC WordPerfect containing the proposed jury instructions accompany the instructions.  The disk may be picked up from the Judge's office at a later date.
Rule 11.  VOIR DIRE:

A.  The length and conduct of voir dire examination shall not exceed one (1) hour per side without prior leave of Court.

B.  Only one attorney for each party shall be allowed to question the prospective jurors on voir dire.

C.  The only proper purpose of voir dire is to select a panel which will fairly and impartially hear the evidence presented and render a just verdict, and to determine the grounds for any challenge for cause.  Accordingly, the Court, in exercising its discretion, will discourage counsel from:

1.
Asking questions of an individual juror that are susceptible of being asked collectively.

2.
Asking questions covered by and answered in the juror question​naire, except to explore some answer in greater depth.

3.
Repeating questions asked and answered.

4.
Using voir dire for the purpose of attempting to instruct the jury on the law.

5.
Using voir dire for the purpose of arguing the case.

6.
Asking a juror what his verdict might be under any hypothetical situation, based upon expected evidence or otherwise.

Rule 12.  ATTORNEYS:

A.  Unless appearing specially on behalf of one of the attorneys of record, no attorney, unless the attorney's name appears on the pleadings in the case, may participate in any proceedings in the case until the attorney's name has been entered of record as one of counsel.

B.   In case of a dispute over the authority of an attorney to represent a party to a proceeding pending before the Court, the Court will not recognize the right of the attorney to appear in such proceedings unless said attorney has a retainer in writing, signed by the client, filed in the record of the case, or unless the party has personally signed the pleadings by virtue of which the attorney appears therein.

C.
No attorneys may withdraw from any case, civil or criminal, except by consent of the client or by leave of Court after notice served on the parties and opposing counsel. This provision is subject to Sections 37-61-404, 405, MCA, and UDCR 10.

D.  Attorneys will not be permitted to address a witness on the stand in any manner except to propound the question to which an answer is desired.  Attorneys will not be permitted to address each other during a trial or argument except by permission of the Court.

E.  In all cases, contested or uncontested, where attorney's fees are requested in the pleadings, there must be competent evidence submitted to the Court from which the Court can determine reasonable attorney fees for the services rendered.  The party seeking an award of attorney fees shall file and serve upon opposing counsel an affidavit itemizing the claim.  The opposing party shall within ten (10) days thereafter file a request for a hearing thereon.  Failure to file such a request shall be deemed a waiver of the right to a hearing on fees.  In a contested proceeding, receipt of evidence pertaining to attorney's fees shall be deferred until a final decision or order on the merits of the case has been issued by the Court.

F.  When a final judgment or decree has been entered and the time for appeal has expired, all attorneys in any Probate (DP), Adoption (DA) or civil (DV) action shall be relieved of their duties as counsel of record.  If any further pleading is filed in these cases, it must be served on the adverse party as provided in Rule 4(D) M.R.Civ.P.  In Juvenile (DJ), Family (DR) or Criminal (DC) actions counsel shall be required to give notice of termination to the Court, opposing counsel and the client or they shall otherwise be considered as continuing as counsel of record for all subsequent matters in that case.

Rule 13.  EXHIBITS:

A.  The Clerk will mark for identification any proposed exhibit presented by a party in such manner as the party shall designate.  The Clerk is required to keep a list of all exhibits offered and the ruling of the Court thereon.  See, also, UDCR 12.

Rule 14.  EVIDENCE OF CHARACTER:

In any trial, civil or criminal, no more than three (3) witnesses will be permitted to testify as to the character of a person without an order of the Court authorizing additional witnesses.

Rule 15.  STIPULATIONS:

In any case, civil or criminal, no agreement or stipulation between the parties or their attorneys with respect to the proceedings in any cause will be considered for any purpose by the Court unless made in open Court in the record or entered on the minutes, or unless in writing, subscribed by the party against whom it is sought to be enforced, or by his attorney.  It shall be the duty of the party relying upon any such minute entry to see that it is duly made.

Rule 16.  ARGUMENTS:

The party whose duty it is to first offer proof in any trial or proceeding shall have the right to open and may close the argument.  Should the adverse party waive argument, no rebuttal will be permitted.

Rule 17.  OFFERS OF PROOF:

Offers of proof must be in writing, or may be entered in the Court Reporter's notes outside the presence and hearing of the jury, as may be decided by the Court.

Rule 18.  FINDINGS OF FACT AND CONCLUSIONS OF LAW (Updated 1/31/2014):
NOTE:  See UDCR 8

Proposed Findings of Fact and Conclusions of Law shall be submitted in a format suitable for signature by the Judge.  A transmittal sheet shall accompany the Findings indicating the party submitting the Findings and containing a Certificate of Mailing.  In addition, per the 06-18-2013 local District Court Order entitled Order Vacating Order Re: Electronic or Facsimile Filing Dated 2-8-2012 proposed Findings of Fact and Conclusions of Law shall be accepted by the Clerk of Court via email through the Clerk’s general office email address as follows: flatheadclerkofcourt@flathead.mt.gov. 
Rule 19.  SECURITY:

A.  No officers of the Court, nor any member of the bar nor his office associates or employees, may act as a surety.

B.  In lieu of surety in any case, there may be deposited with the Clerk lawful money or negotiable bonds or notes of the United States.  The depositer shall execute a suitable bond, and if negotiable bonds or notes of the United States are deposited, shall also execute an agreement authorizing the Clerk to collect and sell the bonds or notes in the event of default.  Such deposits shall be held by the Clerk until released by order of the Court.

Rule 20.  DECORUM:

A.  When the Court first convenes in the morning and after any recess, the Court Clerk or Bailiff shall announce the opening of Court, and all persons in attendance in the Courtroom shall rise until the Judge has taken the bench.

B.  Each Judge may make such further rules or regulations regarding the hours of opening and closing Court, the conduct of its attendants, and the care and custody of its rooms and chambers, as such Judge shall elect.

C.  Unless the Court Reporter’s presence is waived by the parties and the Judge, a Court Reporter shall be on duty in the courtroom at all times the Judge is in the courtroom.  

Rule 21.  GUN PERMITS (Vacated by Statute)
Rule 22.  MARITAL DISSOLUTION ACTIONS (updated 01/31/2014):
A.  Marital dissolution actions shall be governed by these Rules except as otherwise provided by this Rule and by statute.  Proposed Findings of Fact and Conclusions of Law shall be submitted in a format suitable for signature by the Judge.  A transmittal sheet shall accompany the Findings indicating the party submitting the Findings and containing a Certificate of Mailing.  In addition, per the 06-18-2013 local District Court Order entitled Order Vacating Order Re: Electronic or Facsimile Filing Dated 2-8-2012 proposed Findings of Fact and Conclusions of Law shall be accepted by the Clerk of Court via email through the Clerk’s general office email address as follows: flatheadclerkofcourt@flathead.mt.gov. 

B.  Information and standard forms to be utilized in dissolution actions are attached hereto as Exhibit B and are described as follows:

Exhibit

Name
B(1)


Special Order of Support

B(1)(a)

Affidavit for Child Support

B(2)

     Motion for Protective Custody and

Affidavit with Accompanying Temporary

Custody Order

B(2)(a)

Temporary Custody Order

B(3)


Temporary Order and Order to Show Cause

B(4)

     Property Division Proposal

B(5)


[Specially designated as Exhibit A]

Order for Custody, Visitation and Support. 

This exhibit shall be marked as Exhibit A and 



attached to all Final Decrees of Dissolutions 



involving children.

C.  The forms identified as Exhibit B shall be adapted to the particular facts of each case.

D.  Support of Minor Children
1.   Whenever a marital dispute arises that results in a separation of parents and children, support payments shall commence immediately.  Counsel for the parties shall meet within 10 days following service to determine the proper amount of child support based on the last two years tax returns and recent pay stubs in accord with the Child Support Guidelines.  Failure to make such payments may result in the imposition of appropriate temporary custodial parent or the appropriate amount of payments either party may file a petition with the Court requesting a hearing on the matters in dispute.  The Court may award attorneys’ fees to the prevailing party in such hearing.

2.   Upon request of either party, the Court shall order that the matter be referred to the Director of Family Court Services for investigation, report and recommendation regarding custody, support, and visitation rights of each child and parent.  The report shall be returned to the Court, the parties and their attorneys as soon as reasonably possible thereafter.

3.   The general schedule and guidelines for child support payments is hereby established as more particularly set forth in the Guide for Determination of Child Support Obligations as adopted by the Montana Supreme Court on January 13, 1987 and any supplements thereto.

4.   Where Aid for Dependent Children is being paid, or where AFDC is contemplated the Court shall enter a separate Order requiring such payments to be directed to the Montana Department of Revenue in accord with such rules as may be established by the Department.

5.   Each parent shall complete and sign an Affidavit for Child Support and Work Sheets Nos. 1 and 2, copies of which are attached hereto marked Exhibit B(1)(a).  Said Affidavit shall be filed by appearance in the action.  In the event that child support is contested, each party shall file copies of their last two year's tax returns as well as current wage stubs.  If either party is not represented by counsel at the time of the filing of the Petition, three (3) copies of the Affidavit for Child Support shall be served on such parent at the time any and all other papers are served.  Each parent shall file one (1) copy of the Affidavit for Child Support with the Court, and serve a copy on the other party or attorney.  The Affidavit for Child Support is deemed confidential and shall not be disclosed to any other person if a request for such confidentiality is made to the Court.

6.   In all cases, any Decree of Dissolution shall require all payments to be made to the custodial parent in care of Clerk of Court, 800 South Main, Kalispell, Montana 59901, or as otherwise provided by statute.  Where AFDC is being paid, the following provision shall be made and inserted in any Decree of Dissolution:

"By reason of AFDC payments, the above payments are subject to 
the special Order of the Court, dated _____________, so long 
as such AFDC is being received."

COMMENT:  By insertion of such provision, a subsequent Court Decree, or Court action, will not be required for change of payments from the Montana Department of Revenue to the custodial parent.

E.   In any pretrial conference in a dissolution action where property division is in issue, the parties must submit completed copies of Exhibit B(4).

F.   The party commencing an action for dissolution of marriage, legal separation, child support, invalidation of marriage or modification of child support, at the time the proceeding is begun, shall include in the complaint or petition a statement as to whether any of the children involved are at that time recipients of or applicants for public assistance.  Upon filing of a complaint or petition which indicates the children involved are at that time recipients of or applicants for public assistance, the Clerk of Court shall immediately notify the Department of Revenue, Child Support Enforcement Bureau, in writing of the pending action.

Rule 23.  CRIMINAL ACTIONS:

A.  Arraignment:

An Acknowledgement of Rights form shall be presented to the Court at the time of arraignment.

A Plea of Guilty and Waiver of Rights form shall be presented to the Court at the time of a guilty plea.

These forms are available from the Court.

B.
Omnibus Hearing:

1.
When a plea of NOT GUILTY is entered, the Court shall set an omnibus hearing to be held within a reasonable time after entry of the not guilty plea.

2.
All motions and other requests prior to trial shall be made prior to or at the omnibus hearing unless the Court otherwise directs.  Failure to raise or give notice at the hearing of any error or issue of which the party concerned has knowledge may constitute a waiver of such error or issue.

3.
At the omnibus hearing, the Court, on its own initiative, shall:

a.
Ensure that counsel has been provided;

b.
Ascertain whether discovery has been com​pleted and, if not, make orders appropr​iate to expedite its completion;

c.
Make rulings on any motions or other requests then pending and ascertain whether any additional motions or requests shall be made;

d.
Ascertain whether there are any procedural or constitu​tional issues which should be considered;

e.
Set a date for a Pretrial Conference.

4.
Any and all issues may be raised, either by counsel or by the Court, and, if appropriate, disposed of informally.  If additional discovery, investigation or preparation, or evidentiary hear​ing, or formal presentation is necessary for a fair and 

orderly deter​mination of any issue, the omnibus hearing shall be con​tinued from time to time until all matters raised are disposed of properly.

5.
Stipulations made by any party shall be binding upon that party at trial unless set aside or modified by the Court in the interests of justice.

 

6.
At the request of either party, a record shall be made of the proceedings at the hear​ing.

C.
Resolution Conference (Vacated by Judge Lympus):

In all cases Resolution Conference shall be held between counsel for the State of Montana and counsel for the Defendant for the purpose of determining whether the facts and issues in the case can be resolved through a pretrial agreement.

D.  Pretrial Conference
Pretrial Conferences will be held at which time counsel for the parties shall meet with the Court to resolve any motions not previously resolved and exchange proposed jury instructions, including an original and a copy to the Court.

E.  Pre-Sentence Investigations:

All pre-sentence investigations shall be completed, and the reports based thereon delivered to the Court and to the parties, not later than two (2) days prior to sentencing.

F.  Bail
Whenever cash bail is delivered to any Clerk of Court, Justice of the Peace, or City Judge, the cash must, as soon as possible, be deposited in a special account with a financial institution where checks, warrants, or drafts can be drawn on the account for the transfer of such funds.

No real estate bail filed pursuant to Section 40-9-402, MCA, shall be accepted by the Clerk of the District Court unless:

1.
It is accompanied by an appraisal of the real estate  certifying that the unencumbered equity not exempt owned by the accused or sureties is worth double the amount of the bail or;

2.
It has been approved by the County Attorney or;

3.
It has been approved by the Court after a hearing examining the sufficiency of the bail under Section 46-9-404, MCA.

Whenever bail has been set by and furnished to a Justice of the Peace or City Judge and the cause in which the bail was furnished is being transferred to the District Court, the following procedure must be followed:

At the time the papers transferring the case to the District Court are filed with the Clerk of the Court, the bail must also be delivered to the Clerk.  The amount and nature of the bail furnished must be endorsed upon the order whereby the Justice or Judge transfers the cause to the District Court.

1.
If the bail furnished was cash bail, the Justice or City Judge must deposit a proper check, warrant or draft for the full amount of the bail with a notation of the party or person who actually posted the cash bond.  Upon receipt of the check, warrant or draft, the Clerk of Court must issue a trust fund receipt and deliver it to the Justice of the Peace or City Judge.

2.
If the bail furnished was a bail bond or other bail as permitted by Section 46-9-401, M.C.A., the Justice of the Peace or City Judge must deliver the actual documents furnished as bail to the Clerk of the District Court.  Upon deposit of such bail the Clerk must issue a receipt specifying the documents received.

3.
Whenever bail has been set by and furnished to a Justice of the Peace in an action wherein the District Court has original trial jurisdiction and the County Attorney elects to proceed in District Court by filing a motion for leave to file an information direct, the following procedure must be complied with:

a.
The County Attorney must, contem​poraneously with the filing of the motion in District Court, file a written request with the Justice of the Peace asking that the bail be trans​ferred to the District Court.

b.
The County Attorney must deliver to the Justice of the Peace the original and a duplicate copy of such request.

c.
The Justice of the Peace must forthwith endorse upon the original request and the duplicate copy, the proper informa​tion regarding the nature of the bail, and must forthwith transfer the bail to the District Court as provided in 1 or 2 above.  The duplicate copy of the request must be filed with the Clerk of the District Court and the Justice of the Peace shall retain the original for his files.

The following form for transmitting bail shall be used in this District:

MONTANA ELEVENTH JUDICIAL DISTRICT COURT, FLATHEAD COUNTY

THE STATE OF MONTANA,

)

)

Plaintiff,
)    Cause No. DC-___________

)

‑vs‑




)    REQUEST TO TRANSMIT BAIL
)

____________________,

)

)

Defendant.
)

               * * * * * * * * * * *
TO:  The Honorable ______________________

Justice of the Peace:

An Affidavit and Motion for Leave to File an Information having been filed in the above cause, you are hereby requested to endorse the amount and nature of the bond hereon and transmit same, together with a duplicate copy of this request to the Clerk of the District Court.

____________________

Dated

___________________________

COUNTY ATTORNEY


STATEMENT AS TO BAIL
Bail in the above cause has been fixed as follows: ____________.

Defendant has been released on his/her own recognizance.

Defendant has been released on $___________ (cash, commercial bond) bail which was actually posted by _____________________.

Defendant has been released on sufficient property bond in lieu of bail in the sum of $___________.

Date released on bail _________________.

Bail fixed in the sum of $_______________, which has not been posted.

  



  




 _________________________

Justice of the Peace

E.  Release of Information by Law Enforcement Officers, Attorneys      and Court Employees:


From the time of arrest, issuance of an arrest warrant or the filing of any complaint, information or indictment in any criminal matter until the completion of trial or disposition without trial, no law enforcement officer, attorney or court employee subject to the jurisdic​tion of this Court shall release or authorize the release of any extrajudicial statement, for dissemination by any means of public communica​tion, relating to that matter and concerning:

1.
The prior criminal record (including arrests, indictments, or other charges of crimes) or the character or reputation of the Defendant, except that the officer, attorney or employee may make a factual statement of the Defend​ant's name, age, residence, occupation and family status, and if the Defendant has not been appre​hended may release any information necessary to aid in the apprehension of the Defendant or to warn the public of any dangers the Defendant may present.

2.
The existence or contents of any confession, admission or statement given by the Defendant, or the refusal or failure of the Defendant to make any statement.

3.
The performance of any examinations or tests or the Defendant's refusal or failure to submit to examinations or tests.

4.
The identity, testimony, or credibility of prospective witnesses except the identity of the victim if such announce​ment is not otherwise prohibited by law.

5.
The possibility of a plea of guilty to the offense charged or to a lesser offense.

6.
The Defendant's guilt or innocence, or other matters relating to the merits of the case or the evidence in the case, except an announcement of the circumstances of the arrest, including the time and place of the arrest, resistance, pursuit and the use of weapons; an announcement of the identity of the investi​gating and arresting officer or agency and the length of the investi​gation; an announce​ment, at the time of the seizure, disclosing any evidence seized, and disclosure of the nature, substance or text of the charge, including a brief description of the offense charged; quotes from, inferences about or references without comment to public records of the result of any stage in the judicial process and requests for assistance in obtaining evidence.


EXHIBIT A
MONTANA ELEVENTH JUDICIAL DISTRICT 

COURT, COUNTY OF FLATHEAD

***********************************

_________________________,
)

)

Plaintiff,
)  
No. DV-_________

)

‑vs‑



)
MOTION FOR ATTORNEYS 







)

___________________________,
)
CONFERENCE
)

Defendant.
)

***********************************************

Comes now the undersigned, attorney of record for _______________ in the above-entitled action and respect​fully moves the Court for its Order establishing a date and time at the Court's earliest convenience for an attorneys conference in the above-entitled matter.  The purpose of this motion is as follows:

The undersigned represents that all parties in this action have appeared, or that the following parties have not appeared for the following reasons as best determined by the undersigned:

Regarding the status of discovery in this matter, the undersigned informs the Court as follows:

Regarding matters to be addressed at the attorneys conference, the undersigned proposes the following:

With regard to a proposed date and time for the attorneys conference, the undersigned represents he(she) has contacted all opposing counsel and is informed that the following dates and times would be acceptable to counsel for all parties:

Dated this ____ day of ____________, 19___.

 



 



___________________________

__________________ Attorney

for _____________________


CERTIFICATE OF MAILING
I, _____________________, attorney for the __________ herein, do certify that on the ____ day of ____________, 19___, I served a copy of the foregoing _______________

______ upon:


______________________________


______________________________

by mailing a copy, first class postage prepaid, to such attorney(s) at his(her)(their) address as stated above.

________________________________

_______________________

EXHIBIT B

MONTANA ELEVENTH JUDICIAL DISTRICT 

COURT, COUNTY OF FLATHEAD

______________________________________

,


)

)

 Plaintiff,
)
Cause  No.

)

‑vs‑




)

)

,


)

)

Defendant.
)

______________________________________________


EXHIBIT C
PRETRIAL ORDER
(a)  It shall be the duty of the Plaintiff's attorney to prepare a Final Pretrial Order in accordance with the requirements of this rule.

If the Plaintiff's attorney believes that counsel for the other parties are unreasonably refusing to cooperate in the preparation of such Order, the Court shall be advised and appropriate orders will be made.  In those cases where the costs of preparing a Final Pretrial Order would be substantial, the parties may, if they cannot agree upon an apportionment of costs, request the Court for assistance in the solution of the problem.

(b)
The Final Pretrial Order shall contain:

(1)  Agreed Facts

The following facts are true and require no proof:  [Disclose all relevant facts admitted by the pleadings, by answers to requests for admission, answers to interrogatories, and any other facts on which the parties may be able to agree.]

(2)
Contentions of the parties

The theory of the Plaintiff's case should be disclosed.  For example, if the Plaintiff relies on alternative theories such as negligence, strict liability and warranty, it should be clearly stated.  If the Defendant has alternative theories of defense, they should be stated.  Plaintiff should also set out in detail the items of damages that are claimed.

(3)
Legal Problems

The parties shall specify any legal issues or problems in the case, and may request the Court to make rulings in advance of trial.

(4)
Exhibits

At least five (5) days prior to the Pretrial Conference, all exhibits that the parties intend to introduce shall be identified by number for the Plaintiff and letter for the Defendant.  An exhibit sheet furnished by the Clerk of the Court shall be completed, with sufficient copies for the parties and two copies for the Court.  At the time of the Conference the parties shall state their objections to any exhibits in writing, particularly specifying whether the authenticity of the exhibit is admitted or denied.  Objections not specified on the exhibit sheet will be deemed waived.  Except for good cause shown, exhibits not identified on the exhibit sheet will not be received in evidence.

Exhibits to be used for impeachment purposes only may be placed in a sealed envelope, marked and filed with the remainder of the exhibits.  An exhibit admissible in a party's case-in-chief is not an exhibit for impeachment purposes only.  The envelopes shall be opened only on order of the Court.  The exhibits identified on the exhibit sheet shall be transmitted to the Clerk with the Final Pretrial Order.

(5)
Witnesses

Each party shall identify by name and address the witnesses it intends to call at the trial.  Such identification shall not make the party identifying the witness responsible for his/her appearance.

(6)
Length of Trial

The Final Pretrial Order shall contain an estimate of the length of time it will take to try the action.

(c)  Submission of Final Pretrial Order:  When the Pretrial Conference has been completed, the parties shall submit to the Clerk of the Court the proposed Final Pretrial Order or such portions of it as they have been able to agree upon.  If the Order is not completed, the parties shall indicate the areas of disagreement and the reasons for lack of agreement.  If there is no agreement, a further Pretrial Conference may be held by Order of the Court to resolve the remaining differences.  Any party may request a further Pretrial Conference.


EXHIBIT D





2" margin from top of page 

to allow for binding.

INSTRUCTION NO. ____

Leave blank as the Court will number it in the order in which the Body of Instruction.instruction is given to the jury.

Each line double spaced if the entire instruction may then appear on one page. If double spacing results inutilizing more than one

page, then each lineshall be single spaced.

GIVEN:  ____________




JUDGE

This must be typed in with line for Judge's signature.

2" margin from signature line to bottom of page.

The original and copy of each proposed instruction shall be on a sheet of 8 1/2 x 14" paper in a form identical to each other with the following information on the bottom inch of the page:

Number each instruction before ___________'s Proposed submitting for settlement.

Instruction No. _____

Authority for Instruction: Cite the authority for the proposed instruction. 


EXHIBIT E(1)
IN THE DISTRICT COURT OF THE ELEVENTH 

JUDICIAL DISTRICT OF THE STATE OF MONTANA,

IN AND FOR THE COUNTY OF FLATHEAD

     * * * * * * * * * * * * * * * * * * *


ORDER FOR SUPPORT OF MINOR CHILDREN

     * * * * * * * * * * * * * * * * * * *   

1.  Whenever a marital dispute arises that results in a separation of parents and children, support payments shall commence immedi​ately.  Failure to make reasonable payments within ten (10) days shall result in the following:

a.
A Petition shall be filed with the Court requesting a hearing to determine temporary child custody, support and visita​tion.

b.
Upon the filing of the Petition, the Court shall order that the matter be referred to the Director of Family Court Services for inves​tigation, report and recommendation regarding temporary custody, support, and visitation rights of each child and parent.  The report shall be returned to the Court, the parties and their attorneys within ten (10) days thereafter, and a hearing on the matter, in absence of an agreement, shall be set within twenty (20) days of the filing of the Petition, in absence of other Order by the Court.

2.  The general schedule and guidelines for child support payments is hereby established as more particularly set forth in the schedule, attached hereto, marked Exhibit E(1)(a), and by reference thereto make a part hereof.

3.  Where Aid for Dependent Children is being paid, or where ADC is contemplated, the following procedure shall be required:

a.
A Petition shall be filed, and the matter shall be referred to the Director of Family Court Services within ten (10) days of the filing of the Petition, with a hearing to determine temporary support and visitation rights within twenty (20) days from the filing of the Petition.

b.
If ADC is being received at the time of the filing of the Petition, the Court, at the hearing for temporary support and visitation rights, shall order all child support payments to be made to the Montana Department of Revenue, in care of the District Court's Family Support Division, P. O. Box 1417, Kalispell, Montana 59903-1417.

c.
Prior to the granting of any dissolution of marriage, the Court shall issue an Order requiring the payments to be made to the Montana Department of Revenue, in care of the Clerk of Court's office, said Order being attached hereto, marked Exhibit E(1)(b), and by reference thereto made a part hereof.

d.
By reason of ADC payments, such Order applies to all parents required to pay support, regardless of whether or not such parent is a nonresident.

4.  Each parent shall sign a Financial and Statistical Affidavit concerning support.  A copy of the same is attached hereto.  Said Affidavit shall be filed with the Petition, at the time referral is made to the Director of Family Court Services, or two (2) days prior to any hearing on support, as circumstances require.  If either party is not represented by counsel at the time of the filing of the Petition, three (3) copies of the Financial and Statistical Affidavit shall be served on such parent at the time any and all other papers are served.  Each parent shall file one (1) copy of the Financial and Statistical Affidavit with the Court, and serve a copy on the other party or attorney.  The Financial and Statistical Affidavit is deemed confi​dential and shall not be disclosed to any other person if a request for such confidentiality is made to the Court.

5.  In all cases, any Decree of Dissolution shall require all payments to be made to the custodial parent in care of Family Support Division, P. O. Box 1417, Kalispell, Montana 59903-1417.  Where ADC is being paid, the following provision shall be made and inserted in any Decree of Dissolution:

"By reason of ADC payments, the above payments are subject to the special Order of the Court, dated _______________, so long as such ADC is being received."

COMMENT:  By insertion of such provision, a subsequent Court Decree, or Court action, will not be required for change of payments from the Montana Department of Revenue to the custodial parent.


EXHIBIT E(1)(a)
See Guide for Determination of Child Support Obligations prepared by Montana Child Support Advisory Council on October 1, 1985 and adopted by the Montana Supreme Court on July 13, 1987.  Copies are available at the Clerk of Court's Office.


Next page is page 40


EXHIBIT E(1)(b)
IN THE DISTRICT COURT OF THE ELEVENTH

JUDICIAL DISTRICT OF THAT STATE OF MONTANA,

IN AND FOR THE COUNTY OF FLATHEAD

**********************************

IN RE THE MARRIAGE OF

)

)

,

)
No. DR-______

)

Petitioner,
)

)

and




)  SPECIAL ORDER 









)    OF SUPPORT
,

)

)

Respondent.
)

************************************************

_______________________ having applied for Aid to Families with Dependent Children (AFDC); and by reason thereof having executed the assignment of rights of support under Section 402(a)(26) of Title IV of the Social Security Act; and the same being made pursuant to the statutory requirements of the United States and the State of Montana; and the Court deeming it to be within its inherent powers, as it pertains to the best interests and welfare of the children; NOW THEREFORE:

IT IS HEREBY ORDERED:

1.  That the Respondent/Petitioner _______ ______________is hereby ordered to make all payments of support by money order or cashier's check to the Montana Department of Revenue, c/o Child Support Enforcement Bureau, P. O. Box 5955, Helena, Montana 59620.

2.  That this Order shall remain in full force and effect until such time as the minor children of the above named parties cease to receive AFDC, excepting as to any amount of unpaid support obligations accruing by virtue of the assignment of rights to support.

3.  That all matters of support, custody and supervision are subject to such investigation and action resulting therefrom as is provided under the laws of the United States and of the State of Montana.

4.  That the Montana Department of Revenue, Investigative and Child Support Division, and any agents or employees thereof are hereby made Special Officers of the Court as it pertains to all investigations relative to care, custody, support and supervision of said minor children.

DATED this ____ day of ___________, 19___.

______________________​__________

District Judge


EXHIBIT E(1)(c)

MONTANA ELEVENTH JUDICIAL DISTRICT, COUNTY OF FLATHEAD

_____________________________________











Cause No. DR‑___________

 
    Petitioner

and





FINANCIAL AFFIDAVIT CONCERNING

CHILD SUPPORT

_____________________________________

    Respondent

STATE OF MONTANA
)

     :ss.

County of Flathead
)

The undersigned, being duly sworn, deposes and says:

My name is: ______________________________.  My address is: ________________________________________________________________
My Social Security No.is:_______________ My Birthdate is:_____________


LIVING IN MY HOUSEHOLD ARE:

Name



Relationship

Age

Earnings (if any)

___________________________________________________________________________________________________________________________________________________________________________________________________

(Continue on separate sheet if necessary)


DEPENDENT ON ME FOR SUPPORT ARE:

Name



Relationship

Age

I contribute:

__________________________________________________________________________________________________________________________________(Continue on separate sheet if necessary)


MY PRESENT LIVING EXPENSES ARE:

Rent/Mortgage
:_______________
Utilities

:______________

Food


:_______________
Insurance

:______________

Transportation
:_______________
Education

:______________

Clothing

:_______________
Recreation
:______________

Medical

:_______________
Other

:______________

TOTAL EXPENSES :______________


MY INCOME FROM ALL SOURCES IS:

I am employed at:  ______________________________________________________

as a:  _____________________.  I have worked there since:  ______________.

My other skills are:  ___________________________________________________.

My total income last year and the year before was $__________ & $________

My monthly gross income before deductions averages:  $___________________

My monthly take home pay averages:  $________________

I also receive $_____________ per month  from: __________________________

_________________________________________________________________

_________________________________________________________________Indicate UCC, Workers Compensation, Pensions, etc.)

I DECLARE UNDER PENALTY OF LAW THAT THE INFORMATION SET FORTH ABOVE AND ON THE NEXT PAGE OF THIS FORM IS TRUE AND CORRECT.

 ________________________________________

_________________________________________________________________________

EXAMPLE OF ASSETS/LIABILITIES LIST

Item:



Value
Payments to:
Am't. Monthly
  No. Left:

1.  Residence

47,500
First Federal
  489.00

   137 

2.  '79 Ford 4x4 P.up
 5,300
GMCA


  212.00

    28

3.  Budget Finance
‑2,935
Loan


  187.00

    16

4.  Montana Power

‑  284
Gas Bill

   50.00

     5

5.  Sav.Acct.Valley Bk.   921
None

6.  General Store

    87



   87.00

_________________________________________________________________________


MY PRESENT ASSETS/LIABILITIES ARE:

   

Item:



Value
Payments to:
Am't.Monthly
  No. Left

_________________________________________________________________________

 1.

 2.

 3.

 4.

 5.

 6.

 7.

 8.

 9.

10.

11.

12.

13.

14.

15.

_________________________________________________________________________

TOTALS:


EXHIBIT E(2)
IN THE DISTRICT COURT OF THE ELEVENTH

JUDICIAL DISTRICT OF THE STATE OF MONTANA,

IN AND FOR THE COUNTY OF FLATHEAD

*****************************

IN RE THE MARRIAGE OF

)

)

,

)
No. DR-__________

)

Petitioner,
)

)
MOTION FOR 
and 




)
PROTECTIVE

)
CUSTODY 



,

)
AND AFFIDAVIT
)

Respondent.
)

************************************************

COMES NOW the above-named Petitioner and moves the Court for protective custody of the minor child of the parties, for a mutual restraining order, and for referral to the Director of Family Court Services.  This Motion is support by the verified Petition on file herein and the Affidavit filed herewith.

DATED this ___ day of ____________, 19___.

___________________​__________

  Attorney


AFFIDAVIT
STATE OF MONTANA

)

: ss.

County of Flathead

)

___________________ being first duly sworn, deposes and says:

1.  That Affiant is the natural ___________ of ______________________, born ________​___________, and that the Respondent is the natural _____________ of the children.  

2.  That the names and addresses of the persons with whom the child has lived during the last five (5) years and the current addresses of these persons are as follows:

Dates  Names
Past Addresses
  Current Addresses
3(a).  That Affiant has not participated in any other litigation concerning the custody of this/these child/ren in this or in any other state;

3(b).  I have participated in previous litigation affecting the custody of this/these child/ren in (name of Court, location, dates);
4(a).  That Affiant does not have any information of any custody proceeding concerning the child/ren pending in a Court of this or any other state;

4(b).  A custody proceeding is currently pending concerning this/these child/ren in (name of Court and location);

5(a).  That Affiant does not know of any person not a party to the proceedings who has physical custody of the minor child/ren or who claims to have custody or visitation rights with respect to the child/ren;

5(b).  I believe that (name of person(s)), (current address), claims to have custody or visitation rights with this/these child/ren;

6.  That Affiant has been physically abused by the Respondent and through authorities in ___________________ has obtained refuge with a family in Flathead County, Montana;

7.  Irreparable injury to Affiant will result if a temporary restraining order is not issued forthwith, because _________________;

8.  That Affiant fears the Respondent will seize the minor child/ren and remove _____ from Flathead County, Montana;

9.  Because _________________________, that the best interest of the minor child/ren is served by causing the Court to obtain jurisdic​tion over _________________ and to restrain anyone from removing __________________ from Flathead County, Montana while referring the matter to the support personnel of the Court;

10.  I understand that I must advise this Court of any information received by me, while this action is pending, as to any other custody proceeding affecting this/these child/ren.

___________________________

Subscribed and sworn to before me this _____ day of _______________, 19___.

___________________________​___________

Notary Public for the State of Montana

Residing at _______________​___________

My Commission expires______​___________

ELEVENTH JUDICIAL DISTRICT GUILDELINES FOR


DETERMINING CHILD SUPPORT PAYMENTS

  *******************************************

1.  As a guideline in determining a fair and reasonable amount of child support per month per child to be paid by the noncustodial parent in assisting to meet the children's monthly needs, under normal circumstances, the following schedule can be applied against the net earnings of the noncustodial parent.  This schedule takes into consideration the normal relevant factors listed under Section 40-4-204, M.C.A., in the more typical proceedings for dissolution of marriage.

Percentage of Monthly

Net Earnings of

Number of Children

Noncustodial Parent*

1




  20%

2




  25%

3




  30%

4




  35%

5 or more



  40%

*Monthly net earnings shall be computed on the basis of 4.33 weeks per month in those instances where earnings are paid either weekly or bimonthly.

2.  The above schedule is not intended to be a hard and fast rule and should be appropri​ately modified in the more unusual proceedings for dissolution of marriage.  Examples of such "more unusual proceedings" would be instances involving one or more of the following factors:

a.
Unusually large financial resources of either parent or the child;

b.
Unusually large amount of family indebtedness;

c.
Previously existing support obligations for any children born or adopted of a previous marriage;

d.
Net earnings of a custodial parent which approximate or exceed the net earnings of the non‑​custodial spouse.

e.
Any payments for appliances, household furnishings or furniture needed by the children should be given considera​tion, with reductions for payments in order to assure that the children have the use and enjoyment of such personal property.

f.
The standard of living established during the marriage.

3.  Suggested percentages are applied to Net Disposable Income; that is, all income from whatever source derived which a noncustodial parent has within his/her ability to allocate to the payment of living expenses and general obligations.

In some instances, to arrive at Net Disposable Income may require judgment on the part of those involved, such as where a father has substantial travel expense connected with the production of income, maintenance of equipment, etc.

4.  Consideration should be given to the custodial parent's ability to earn an income, which parent will provide a hospital and medical insurance policy - and whether or not there is cost connected with it, travel expense involved in visitation, any special medical requirements for a particular child, and many other considera​tions.

5.  If children are of school age, the reasonable and necessary support increases with the age and the grade such children are attending.  For instance, the cost in junior high school is substantially more than of kinder​garten and lower elementary levels; the last two or three years of high school require more educational expenses, to insure adequate involvement and participation by every child in school activities.  

6.  Exceptional ability, or needs of a child shall be given consideration.

7.  The above schedule is subject to the following specific provisions:

a.
If the type of the parent's employment results in periods of high earning, and other periods of little or no earning, then arrangements should be made for larger support payments during the seasonal periods of high pay.

b.
Where secured monthly payments are required on furnishings, appliances and other items needed by the children, a lower payment may be established during the period of such fixed payments, with increased payments after completion of same.

8.  A fixed schedule, subject to hearing, is established where the minimum monthly expendable income is within the amount as herein more particularly set forth:

Expendable  No. of Dependents & Pymt. for Each
  Income
    1      2      3      4      5+

_______________________________________________

$250 or under 
none

 251 - 300   60.00  30.00  20.00  15.00  15.00

 301 - 350   70.00  35.00  25.00  20.00  17.50

 351 - 400   80.00  40.00  27.50  20.00  17.50

 401 - 450   90.00  45.00  38.50  25.00  20.00

 451 - 500  100.00 100.00  67.50  50.00  40.00

EXHIBIT B(2)(a)
MONTANA ELEVENTH JUDICIAL DISTRICT COURT, FLATHEAD COUNTY

*   *   *   *   *   *   *   *   *   *

IN RE MARRIAGE OF

)

)

,

)
No. DR-___________

)

Petitioner,
)

and



)
TEMPORARY CUSTODY 




)
ORDER

,

)

Respondent.
)

*   *   *   *   *   *   *   *   *   *

Upon reading the Motion for Protective Custody and Affidavit which are incorporated by reference herein, and it appearing to this Court that the Petitioner is rightfully concerned for the physical and emotional welfare of the minor child, _________________________, which welfare may at any time be jeopardized by the actions of the Respondent; that irreparable injury will result if no order is issued ex parte and forthwith, and that there are sufficient reasons supporting Petitioner's request for protection pending this proceeding; NOW THEREFORE,

IT IS HEREBY ORDERED that Petitioner is hereby temporarily awarded physical custody of ____________ until such time as the parties can appear and show cause why such an order giving physical custody of said minor child to Petitioner should not remain in effect.  The minor child shall remain in Flathead County, Montana, until further written order of this Court.

IT IS FURTHER ORDERED that the Sheriff of Flathead County and his personnel shall provide all assistance which may be required by the Petitioner in preventing the Respondent from gaining custody of the minor child until there can be a hearing herein.

IT IS FURTHER ORDERED that this matter shall be referred to Tom Best, Director of the above Court's Family Court Services, as to all matters pertaining to said minor child.  A report by Mr. Best shall be submitted to the Court and the parties by ____________, 19__.  Said report shall include recommendations as to custody, support, visitation and any possibility as to reconciliation of the marriage of said parties.

IT IS FURTHER ORDERED that both parties are mutually restrained from harassing, annoying or molesting the other pending further Order of the Court.

IT IS FURTHER ORDERED that this matter shall not be dismissed without prior order of the Court.

IT IS FURTHER ORDERED that the above-entitled matter is hereby set for hearing within twenty (20) days of this order, and both parties are hereby ordered to report at _____ o'clock __M., on the _____ day of __________, 199_, and show cause, if any, why an Order should not be issued, pending hearing on the merits, as to all matters concerning said minor child.

The Respondent may file his response on or before the hearing.

DATED this _____ day of _________, 199_.

_______________________

District Judge

EXHIBIT B(3)
MONTANA ELEVENTH JUDICIAL DISTRICT COURT, FLATHEAD COUNTY

IN RE MARRIAGE OF

)

)

,

)
No. DR-________

)

Petitioner,
)

and



)
TEMPORARY ORDER

)
ORDER TO SHOW CAUSE

,

)

Respondent.
)

*   *   *   *   *   *   *   *  

The above parties experiencing difficulties in regard to their marriage and the matters of care, custody, support, visitation and other matters pertaining to the minor ____________ of the parties not being resolved, and the Court deeming it in the best interests of the parties, their marriage and the minor _____________ that this matter be considered by the Director of Family Court Services of the above Court; NOW THEREFORE,

IT IS HEREBY ORDERED:

1.  That the above matter is hereby referred to Tom Best, Director of the above Court's Family Court Services, as to all matters pertaining to said minor ____________.  A report by Mr. Best shall be submitted to the Court and the parties by __________________. Said report shall include recommendations as to custody, support, visitation and any possibility as to reconciliation of the marriage of said parties.

2.  Pending further Order of the Court, the minor ___________ shall not be removed from Flathead County, nor shall the Petition be dismissed without Order of the Court.

3.  Pending a hearing on this matter, the Petitioner is awarded custody of the minor ___________.

4.  Both parties are hereby ordered and restrained from harassing, annoying or molesting the other pending further Order of the Court.

5.  Both parties shall report and cooperate with the Director of Family Court Services at such times as he so directs.

6.  The above-entitled matter is set for hearing and both parties are hereby ordered to report at ______ o'clock, __.M., on the ____ day of _________, 19__, and show cause, if any, why an Order should not be issued, pending hearing on the merits, as to all matters concerning said minor _____________.

7.  Petitioner shall serve on the Respondent along with this Order a copy of the Affidavit Re: Child Support supplied by the Court, the original of which has already been completed by the Petitioner and filed with the Clerk of this Court and three (3) blank copies of the Financial and Statistical Affidavit which the Respondent is hereby ORDERED to complete.  Respondent shall file the original with the Clerk of this Court at least two (2) days prior to the hearing scheduled hereby along with furnishing the attorney for Petitioner a copy thereof.

8.  This Restraining Order shall issue without bond or undertaking of security under and by virtue of the provisions of Section 27-19-306, MCA.

9.  A copy of this Order, together with a copy of the verified Petition filed herein, be served upon the Respondent at least five (5) days prior to the date herein fixed for the hearing on this Order to Show Cause.

DONE this ____ day of __________, 199_.

_____________________

District Judge

EXIHIBIT A
SUPPLEMENTAL ORDER FOR CUSTODY AND VISITATION
The provisions of the Decree relating to child custody, support, visitation and conduct of the parties are subject to the following terms and conditions:

(A) CARE AND SUPERVISION:  A parent who has actual custody of the children as custodian, residential parent or visiting parent, hereinafter referred to as Custodian, will provide the children: (a) with regular and nutritious food, (b)with clean and appropriate clothing, (c) with sanitary and reasonably private living and sleeping quarters, (d) with appopriate medical examination and treatmentss, and (e) with guidance and counsel in worldly and spiritual matters.  Each Custodian will (f) train the children to obey and respect their teachers and the law, (g) will require the children to attend all regular sessions of school until graduation unless excused for medical reasons or by the school or by the Court, (h) will personally supervise and control the conduct and activities of the children except when they are at school, or in known and usual recreational activities, or in the immediate care of another competent person.  A Custodian will not (i) engage in, or permit in the presence of the children, any excessive drinking, immoral conduct, obscenities, violence, or disrespect for law and order.  Each Custodian will advise the other parent of (j) all school or police disciplinary contacts, (k) all medical contacts and reports, (l) all other important developments in the lives and activities of the children, including school grades.

(B)  RIGHT OF REASONABLE VISITATION:  Unless otherwise provided, a party granted such right may visit the child or children, upon reasonable advance notice, at such times and as often as will not unreasonably interfere with the other party.  The party having the right of visitation shall make arrangements for and provide a proper place for visitation at a suitable location.  Reasonableness shall include consideration of the age of the children, the relative location of the residence of the parties, the mental and physical health and condition of the parties and the children, and any other factor of proper concern to the parties, the children and the Court.

When Court visitation is not specified, the minimum reasonable visitation is considered as follows:

a)  Every other weekend from 5:00 p.m. Friday until 5:00 p.m. Sunday, depending upon whether or not Monday or Friday is a school holiday.

b)  One weekend evening visitation from 3:30 p.m. until 8:00 p.m.

c)  Alternating holidays, with the six (6) day visitation period during the Christmas holiday.

d)  Up to thirty (30) day summer visitation period.

(C)  CONTROL OF VISITATION:  Unless otherwise provided: (a) the person having visitation may take the children to such reasonable places for such reasonable activities as such person may determine; (b) the resident parent will have the children ready and available promptly for all visits; (c) if advised in advance, the resident parent will provide the children with such special and additional clothing as may be appropriate for the planned activities, to the extent such clothing is available; (d) in the event a child is invited or desires to participate in other activities which may interfere with a visit, the resident parent will not encourage, permit or consent without previous approval of the person whose visitation will be interefered with, and will not deprecate the denial of such approval; (e) the person entitled to visitation may reasonably communicate with the children by mail or telephone and the resident parent shall not censor or monitor such communication; (f) the resident parent may not reduce or deny visitation for failure or delinquency of support payments; (g) reasonable notice shall be given to the custodial parent at all times as follows:

1)  With reference to weekends:

a) A specified schedule should be encouraged.

b) In the event such cannot be accomplished due to the circumstances, then a one (1) week notice in advance should be sent to the other person.

2)  With reference to the summer custodial period, notice must be mailed not later than May 15.  This is to enable both parents to avoid possible conflicts, and to ensure recognition of the party claiming visitation rights for priority relative to the summer period.

3)  With reference to the summer custody and Christmas visitation, the written notice shall include the following:

a) Time that the children shall be picked up; and the time and date to be returned.

b) Any special plans for the children, and where they will be staying during such period.

c) Names of any and all persons who might be temporarily in charge of or supervising said children for such period.

4)  Each parent shall provide to the other his or her current telephone number and address and thirty days' written notice of his or her intent to move from that address.  Each parent shall provide to the other the address and telephone where the children live.

(D)  CONTINUING JURISDICTION AND CHANGE IN RESIDENCE:  This Court shall retain continuing jurisdiction over the parties of this action as to the custody arrangements, and of the children; and each Custodian and resident parent is mandatorily enjoined from removing the children from the State of Montana for the purpose of establishing a residence in another state, territory or country until such time as more specific provisions are made by the Court regarding child custody, support, and visitation.

(E) INJUNCTION:  Each parent is enjoined from any intrusion upon the privacy of the other from making any derogatory statements about the other to, or in the presence of, the children; from restricting or in any way interfering with the other's rights; and restrained from doing, or attempting to do, or threatening to do, any act of injuring, maltreating, vilifying or molesting the other parent or any of the children.

(F) CONTEMPT:  Violation of any of the orders or directives set forth above in said Decree will be punished as a contempt of Court.

(G) ENFORCEMENT:  Either party having knowledge of a violation of this Order or said Decree may make application to the Clerk of the Court for a contempt hearing.  The person making such application will be responsible for presentation of legal evidence in support thereof.  The Clerk of Court will furnish such application upon request of either party.  If such Citation be issued, the party or parties concerned will be notified to appear and make answer thereto.  A frivolous application will result in appropriate censure and sanction, including possible contempt hearing, loss of custody or visitation rights.
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